ANNEX F

Extracts from the statutory guidance issued under section
182 of the Licensing Act 2003.
Legal status
1.9 Section 4 of the 2003 Act provides that, in carrying out its functions, a licensing
authority must ‘have regard to’ guidance issued by the Secretary of State under section
182. This Guidance is therefore binding on all licensing authorities to that extent.
However, this Guidance cannot anticipate every possible scenario or set of
circumstances that may arise and, as long as licensing authorities have properly
understood this Guidance, they may depart from it if they have good reason to do so and
can provide full reasons. Departure from this Guidance could give rise to an appeal or
judicial review, and the reasons given will then be a key consideration for the courts
when considering the lawfulness and merits of any decision taken.

Licence conditions – general principles
1.16 Conditions on a premises licence or club premises certificate are important in
setting the parameters within which premises can lawfully operate. The use of wording
such as “must”, “shall” and “will” is encouraged. Licence conditions:
• must be appropriate for the promotion of the licensing objectives;
• must be precise and enforceable;
• must be unambiguous and clear in what they intend to achieve;
• should not duplicate other statutory requirements or other duties or
responsibilities placed on the employer by other legislation;
• must be tailored to the individual type, location and characteristics of the
premises and events concerned;
• should not be standardised and may be unlawful when it cannot be
demonstrated that they are appropriate for the promotion of the licensing
objectives in an individual case;
• should not replicate offences set out in the 2003 Act or other legislation;
• should be proportionate, justifiable and be capable of being met;
• cannot seek to manage the behaviour of customers once they are beyond the
direct management of the licence holder and their staff, but may impact on the
behaviour of customers in the immediate vicinity of the premises or as they enter
or leave; and
• should be written in a prescriptive format.

Each application on its own merits
1.17 Each application must be considered on its own merits and in accordance with the
licensing authority’s statement of licensing policy. Conditions attached to licences and
certificates must be tailored to the individual type, location and characteristics of the
premises and events concerned. This is essential to avoid the imposition of
disproportionate and overly burdensome conditions on premises where there is no need
for such conditions.

2. The licensing objectives
Crime and disorder
2.1 Licensing authorities should look to the police as the main source of advice on crime
and disorder. They should also seek to involve the local Community Safety Partnership
(CSP).

Public nuisance
2.15 The 2003 Act enables licensing authorities and responsible authorities, through
representations, to consider what constitutes public nuisance and what is appropriate to
prevent it in terms of conditions attached to specific premises licences and club
premises certificates. It is therefore important that in considering the promotion of this
licensing objective, licensing authorities and responsible authorities focus on the effect
of the licensable activities at the specific premises on persons living and working
(including those carrying on business) in the area around the premises which may be
disproportionate and unreasonable. The issues will mainly concern noise nuisance, light
pollution, noxious smells and litter.
2.16 Public nuisance is given a statutory meaning in many pieces of legislation. It is
however not narrowly defined in the 2003 Act and retains its broad common law
meaning. It may include in appropriate circumstances the reduction of the living and
working amenity and environment of other persons living and working in the area of the
licensed premises. Public nuisance may also arise as a result of the adverse effects of
artificial light, dust, odour and insects or where its effect is prejudicial to health.
2.19 Where applications have given rise to representations, any appropriate conditions
should normally focus on the most sensitive periods. For example, the most sensitive
period for people being disturbed by unreasonably loud music is at night and into the
2.21 Beyond the immediate area surrounding the premises, these are matters for the
personal responsibility of individuals under the law. An individual who engages in antisocial behaviour is accountable in their own right. However, it would be perfectly
reasonable for a licensing authority to impose a condition, following relevant
representations, that requires the licence holder or club to place signs at the exits from
the building encouraging patrons to be quiet until they leave the area, or that, if they
wish to smoke, to do so at designated places on the premises instead of outside, and to
respect the rights of people living nearby to a peaceful night.

9. Determining applications
Where representations are made
9.3 Where a representation concerning the licensing objectives is made … about a
proposed operating schedule and it is relevant… the licensing authority’s discretion will
be engaged.

The role of responsible authorities
9.11 Responsible authorities under the 2003 Act are automatically notified of all new
applications. While all responsible authorities may make representations regarding
applications for licences and club premises certificates and full variation applications, it is
the responsibility of each responsible authority to determine when they have appropriate
grounds to do so.

Determining actions that are appropriate for the promotion
of the licensing objectives
9.42 Licensing authorities are best placed to determine what actions are appropriate for
the promotion of the licensing objectives in their areas. All licensing determinations
should be considered on a case-by-case basis. They should take into account any
representations or objections that have been received from responsible authorities or
other persons, and representations made by the applicant or premises user as the case
may be.
9.43 The authority’s determination should be evidence-based, justified as being
appropriate for the promotion of the licensing objectives and proportionate to what it is
intended to achieve.
9.44 Determination of whether an action or step is appropriate for the promotion of the
licensing objectives requires an assessment of what action or step would be suitable to
achieve that end. While this does not therefore require a licensing authority to decide
that no lesser step will achieve the aim, the authority should aim to consider the potential
burden that the condition would impose on the premises licence holder (such as the
financial burden due to restrictions on licensable activities) as well as the potential
benefit in terms of the promotion of the licensing objectives. However, it is
imperative that the authority ensures that the factors which form the basis of its
determination are limited to consideration of the promotion of the objectives and nothing
outside those parameters.

10. Conditions attached to premises
licences and club premises certificates
General
10.2 Conditions include any limitations or restrictions attached to a licence or certificate
and essentially are the steps or actions that the holder of the premises licence or the
club premises certificate will be required to take or refrain from taking in relation to the
carrying on of licensable activities at the premises in question. Failure to comply with any
condition attached to a licence or certificate is a criminal offence, which on conviction is
punishable by an unlimited fine or up to six months’ imprisonment. The courts have
made clear that it is particularly important that conditions which are imprecise or difficult
for a licence holder to observe should be avoided.
10.3 There are three types of condition that may be attached to a licence or certificate:
proposed, imposed and mandatory. Each of these categories is described in more detail
below.

Proposed conditions
10.4 The conditions that are appropriate for the promotion of the licensing objectives
should emerge initially from the risk assessment carried out by a prospective licence or
certificate holder, which they should carry out before making their application for a
premises licence or club premises certificate. This would be translated into the steps
recorded in the operating schedule or club operating schedule, which must also set out

the proposed hours during which licensable activities will be conducted and any other
hours during which the premises will be open to the public.
10.5 It is not acceptable for licensing authorities to simply replicate the wording from an
applicant’s operating schedule. A condition should be interpreted in accordance with the
applicant’s intention.

Imposed conditions
10.8 The licensing authority may not impose any conditions unless its discretion has
been exercised following receipt of relevant representations and it is satisfied as a result
of a hearing (unless all parties agree a hearing is not necessary) that it is appropriate to
impose conditions to promote one or more of the four licensing objectives. In order to
promote the crime prevention licensing objective conditions may be included that are
aimed at preventing illegal working in licensed premises.
10.9 It is possible that in some cases no additional conditions will be appropriate to
promote the licensing objectives.

Proportionality
10.10 The 2003 Act requires that licensing conditions should be tailored to the size,
type, location and characteristics and activities taking place at the premises concerned.
Conditions should be determined on a case-by-case basis and standardised conditions
which ignore these individual aspects should be avoided.

Public Spaces Protection Order
14.49 The Designated Public Place Order (DPPO) has been replaced by the Public
Spaces Protection Order (PSPO) in the Anti-social Behaviour Crime and Policing Act
2014. PSPOs can be used to restrict the drinking of alcohol in a public space where this
has or is likely to have a detrimental effect on the quality of life on those in the locality,
be persistent or continuing in nature, and unreasonable. Before making a PSPO, a
council must consult the local police. DPPOs will continue to be valid for a period of
three years following commencement of the PSPO in October 2014. Once that three
year period expires, they will be treated as a PSPO and enforceable as such.

