SCRUTINY MANAGEMENT COMMITTEE
When:

7.00 pm
Wednesday 1 September 2021

Where: Council Chamber, Civic, 1 Saxon Gate East, Milton
Keynes, MK9 3EJ, and
https://www.youtube.com/user/MiltonKeynesCouncil

Public Speaking
Persons wishing to speak on an agenda item must give notice by not later than
6.45 pm on the day of the meeting. Requests can be made by email to
meetings@milton-keynes.gov.uk

Members of the Scrutiny Management Committee
Councillor:

Jenkins (Chair)

Councillors: Baume, M Bradburn (Vice-Chair), Brown, Crooks, Ferrans, P Geary,
D Hopkins, Hussain (Vice-Chair), McLean, Priestley, and Walker.
Enquiries
Please contact Roslyn Tidman on 01908 254589 or Roslyn.Tidman@miltonkeynes.gov.uk / meetings@milton-keynes.gov.uk
This agenda is available at https://milton-keynes.cmis.uk.com/miltonkeynes/Committees.aspx

Milton Keynes Council, Civic, 1 Saxon Gate East, Milton Keynes, MK9 3EJ Tel: 01908 691691
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Agenda
Agendas and reports for the majority of the Council’s public meetings can be accessed
at: http://milton-keynes.cmis.uk.com/milton-keynes/.
Recording of Meetings
The proceedings at this meeting may be recorded for the purpose of preparing the
minutes of the meeting.
In accordance with the Openness of Local Government Bodies Regulations 2014, you
can film, photograph, record or use social media at any Council meetings that are open
to the public, which includes the live stream of any meetings held remotely.
The Government’s Guidance can be viewed at:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/3431
82/140812_Openness_Guide.pdf.
Comments, Complaints and Compliments
Milton Keynes Council welcomes feedback from members of the public in order to
make its services as efficient and effective as possible. We would appreciate any
suggestions regarding the usefulness of the paperwork for this meeting, or the conduct
of the meeting you have attended. Please email your comments to meetings@miltonkeynes.gov.uk
If you require a response please leave contact details, ideally including an email
address. A formal complaints / compliments form is available at http://www.miltonkeynes.gov.uk/complaints/.
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AGENDA
Item No:
1.

Apologies

2.

Disclosure of Interests
Councillors to declare any disclosable pecuniary interests, or personal interests
(including other pecuniary interests), they may have in the business to be
transacted, and officers to disclose any interests they may have in any contract to
be considered.

3.

Minutes
To approve, and the Chair to sign as a correct record, the Minutes of the meeting
of the Scrutiny Management Committee held on 8 June 2021 (Item 3) (Pages 4 to
7).

4.

Public Involvement
To consider submissions from members of the public requesting scrutiny of a
particular Council service, or a matter over which the Council has influence.
Note:

5.

Written notice of submissions must be submitted to the Committee
Services Manager not later than 12 noon eight clear working days
before the date of the meeting

Performance Reports – Quarter 1 2021/22
To consider a Briefing Note on the Quarter 1 2021/22 Performance Reports (Item
5a) (Pages 8 to 11) and the A3 Performance Pack (Item 5b) (circulated
separately).
Note: additional information in relation to performance indicators not included in
the performance pack to follow.

6.

Information Governance
To consider a Briefing Note in relation to Information Governance (Item 6) (Pages
12 to 141).
Note: links to previous, published, public submissions in respect of this item are
included as background papers.

7.

Reports from Chairs / Updates to Work Programmes
To consider reports from Chairs on Issues which have arisen at meetings of their
Committees / Task and Finish Groups, together with any updates to the Work
Programmes agreed at the last meeting of the Committee (Item 7) (to follow).

8.

Scrutiny Management Committee – Planning Group: 19 July 2021
To receive the outcomes from the meeting of the Committee’s Planning Group
held on 19 July 2021 (Item 8) (Page 142).

9.

Housing Need Task and Finnish Group
To receive a verbal update on membership.
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ITEM 3

Minutes of the meeting of the SCRUTINY MANAGEMENT COMMITTEE held on
TUESDAY 8 JUNE 2021 at 7.00 pm
Present:

Councillor Jenkins (Chair)
Councillors M Bradburn, Brown, Crooks, Ferrans, P Geary, D Hopkins,
Hussain, McLean, Priestley, Walker and Wallis.

Apologies:

Councillor Baume (substituted by Councillor Wallis)

Officers:

S Gonsalves (Director Customer & Community Services), L Beckett
(Head of Customer Data and Insight) and R Tidman (Committee
Services Manager).

Also Present:

One member of the public

SM03

INTRODUCTION
The Chair welcomed members to the first meeting of the Committee
and thanked Councillor McLean for his work in chairing the
committee last year and for the work the previous Chair and ViceChairs had done in developing the work programme for the
Committee. The Chair then set out her expectations regarding
ensuring that all of the themed scrutiny committee meetings were
as effective and accessible as possible.
RESOLVED –
That all Scrutiny Chairs circulate a brief report on the activity of their
Committee prior to each Scrutiny Management Committee.

SM04

DISCLOSURES OF INTEREST
None

SM05

MINUTES
RESOLVED That the Minutes of the meetings of the Scrutiny Management
Committee held on the 24 March 2021 and the 19 May 2021 be
approved and signed by the Chair as correct records.

4. Item 3 - Draft Minutes 080621.docx
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SM06

PUBLIC INVOLVEMENT
None

SM07

PERFORMANCE REPORTS – QUARTER 4 2020/21
The Head of Customer Data and Insight introduced the Quarter 4
Performance report and noted that around 50% of indicators were
underperforming with most stating that Covid-19 was the cause of
this. The Head of Customer Data and Insight then answered a
number of questions that had been submitted in advance by
committee members.
The Committee than discussed a number of issues around the
presentation of the data and the questions that were submitted in
advance. They also considered the most appropriate way to involve
the various scrutiny committees or their planning groups with
reviewing performance. Members indicated some concern around
the relationship of performance indicators to the real world and the
services the Council provided and identified a number of services
where they would like more information about the current
performance and action plans that were in place to improve any
performance issues.
The Director of Customer & Community Services offered to meet
with Councillors who were new to the committee to help them to
develop their understanding of the performance pack.
RESOLVED –
1.

That the Planning Groups for each scrutiny committee be
asked to review the included KPI’s in the Performance Pack to
ensure they encompass those which are important to our
residents.

2.

That there is a standing item on the agenda for the Chair to
report back to the next meeting on any performance issues
that are raised.

3.

That the Head of Customer Data and Insight be asked to
provide an update on the performance of MK Connect,
Highways issues and Planning Enforcement prior to the next
meeting of the Committee.

4.

That each scrutiny committee be asked to undertake an
annual review the KPI’s that are included in the Performance
Pack.

4. Item 3 - Draft Minutes 080621.docx
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SM08

5.

That the Head of Customer Data and Insight be asked to
review the presentation of the Councillors comments on the
performance pack.

6.

That the Head of Customer Data and Insight be asked to
review the presentation of the Performance Pack, particularly
with regard to the alphabetical ordering of directorates and
KPI’s.

INFORMATION GOVERNANCE
The Head of Customer Data and Insight introduced this item and
advised that in the last twelve months the Council had received over
1,000 Freedom of Information requests. There had been some
issues with the timeliness of responses issued with only 75% of
responses issued within time. This had led to seven complaints to
the Information Commissioner, which were upheld, as the Council
had not completed the request in the statutory timeframe. With
regard to the two specific cases referenced to the Committee,
changes had been made to processes, procedures and training since
those complaints had been made.
After a brief discussion between officers and the Chair, it was agreed
that as the recent decision notice from the ICO on one of the cases
referred to the Committee had not been circulated in advance to
members that this item should therefore be deferred until the next
meeting of the Committee.
RESOLVED –
That the item be deferred to the next meeting of the Committee to
allow for the ICO decision on the McGrandle complaint to be
incorporated into the report to Committee.

SM09

SCRUTINY ANNUAL REPORT
Councillor McLean, as the previous Chair of the Committee,
introduced the report indicating that the last year had been a very
strange one but that all the committees had adapted and reacted to
deliver revised work programmes and to provide effective scrutiny
via remote meetings. Councillor McLean specifically thanked the
former Committee Services and Scrutiny Manager for his work on
developing an effective forum for scrutiny and wished him well for
his retirement.
RESOLVED –
That the Scrutiny Annual Report be referred to Council.

4. Item 3 - Draft Minutes 080621.docx
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SM10

PROPOSED TASK AND FINISH GROUPS FOR 2021/22
The Committee had received one proposal for a Task and Finish
Group to look at ‘What Housing Do We Need?’. This proposal was
endorsed by members of the Committee and nominations for
membership were called for.
Members were advised that if they would like to propose a Task and
Finish Group than they would need to complete a scoping document
to submit to the Committee via the Committee Services Manager.
RESOLVED –
1.

That a Task and Finish Group be established on a 2:2:2 basis to
identify the types of affordable housing the Council needs to
build or acquire, to meet the needs of Milton Keynes
residents.

2.

That a draft of the Scope and Terms of Reference for the Task
and Finish Group be considered by the Planning Group and
once agreed, circulated to the Committee for comment before
sign-off by the Chair and Vice-Chairs of Scrutiny Management
Committee.

THE CHAIR CLOSED THE MEETING AT 8.10 PM
The recording of this meeting is available to view on the Council’s YouTube Channel
at: https://www.youtube.com/user/MiltonKeynesCouncil

4. Item 3 - Draft Minutes 080621.docx
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ITEM 5a

SMC Quarter One 21/22 Performance Report
Lisa Beckett (Head of Customer Data and Insight)
Tel: 01908 253178 E: Lisa.Beckett@milton-keynes.gov.uk
Purpose
Provide the quarter one performance report for note. There are three annexes.
•

Annex A – CLT Exceptions Graphs indicators that are under 10% (amber) and greater than

10% (red) against target.
•

•

Annex B – (1-10) Directorate Dashboards performance and exceptions + CLT/SMC Dashboard
Annex C – Corporate Project Dashboard

Background
We no longer have a fixed annual service plan/ performance cycle with fixed performance
dashboards they have been replaced with living service summaries and responsive
dashboards.
Discussions about changes to services are held between Heads of Services, Directors, and the
Performance team. Service summaries including indicators more closely reflect the priorities
and the ways of working of the services. Discussions about performance are held at least
quarterly and robust challenge comes from the performance team on what is appropriate and
what makes a good measure for the service, the performance team challenge on the data
quality and the way that indicators are calculated.
Requested changes are challenged to ensure that performance indicators are measuring the
right outcomes and give an indication of the performance of the service not just counting
numbers and monitoring BAU processes.
The process for agreeing the indictors for SMC is similar and is designed to provide a suite of
indicators that provide context on the performance of the whole organisation broken down
by Directorate without them being unwieldy we start with a Q1 suite but this suite changes
over time as data on significant indicators becomes available or as new indicators come on
stream. We are focused on improving the data quality of indicators that are presented for
scrutiny, should the Committee have a priority are of focus requests can be made for more
information on that area.
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The committee have identified five key themes for quarter one for focus;
•
•
•
•
•

Flytipping
Planning
Housing (repairs, TA and Homelessness)
Transport (DRT)
Highways (Including Potholes)

An additional table of data and commentary has been included in the body of this report
focused on these areas.
Issue/implications/Key Considerations
133 indicators are included in the quarter one dashboard compared to 210 at the year end as
less data is available at the start of the year, more data will be available throughout the year.
Performance Summary
133 total number of KPI’s due to report this quarter.
37 Red greater than 10% off target.
16 Amber Between 0-10% off target.
Red and amber indicators can be found in the exceptions dashboard.
60 Green on target or overachieving.
20 N/A: Data may not be available in this quarter.
27 KPIs mention Covid-19 and how it impacted their performance in the commentary.
45% of the total number of indicators are RAG rated green and so on or above target
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Reference

5819
(Annual)

1342
(Quarterly)

Q1
Outturn

1455
(Quarterly)

2021/22
target

MKC 1389: Repair
Completion Time

MKC 1799: The
total number of
households placed
in emergency
accommodation
MKC 1793: % of
conversion from
secured lets to
assured shorthold
tenancies
MKC 1392: Repair
Volume Reduction

3

2.56

12.5 Days

81.8%

New

14.49
Days

168

New

Under 10
Days

3

91%

150
(Quarterly)

Comment

This indicator continues to face challenges. An inter-departmental working group that includes Waste Services,
Environmental Crime, Housing and Communications has been set up to develop a fly tipping action plan to
identify barriers and tackle problems leading to fly-tipping. From the size breakdown we can see that most of
them are fairly small with about two thirds of the fly tips being accounted for by either single items/bags or a
car boot load. The size breakdown is: Single Item 288, Car Boot Load 561, Small Van Load 356, Transit Load 114,
Tipper Load 9 and Bigger/multiple Loads 14.

This is currently on target, however to ensure our residents are safe in their homes we continue to carry out
repairs necessary even where there may be a future planned maintenance programmed.
The number of days taken to complete a repair is over the new target set mid-way through last year. This has
been impacted by the number of live jobs, which has seen an increase due to the legacy of lockdown. It has
also been impacted by recent localised flooding which required emergency response to works in order to get
residents' homes dried out and in some cases back home where they had been displaced. We are working
with our partnering contractor to oversee the measures they are putting in place to reduce the 'work in
progress' and therefore the time residents will wait for a repair.

There are 55 secured properties where the lease is due to expire during 2021/2022. 11 leases ended in Q1
and we converted 9 in quarter 1 = 81.8%

168 Households placed into Emergency Accommodation
66 in April
40 in May
62 In June

Housing (Repairs, Temporary Accommodation and Homelessness)

MKC 1286: Number
of Unique Fly-tip
Reports

Q4
Outturn

Areas of focus for SMC

Fly tipping

(10)

Reference

Q4
Outturn

Focus on Potholes
MKC 406: % of
Highway
Inspections
Completed on Time
MKC 1401:
Reduction in
Utilities Overstays
for work on the
highway

47 Days

100%

N/A

Highways (Including Potholes)

742

MKC 1602: Net
Number of New
Houses Delivered
Per Annum

98%

New

23 Days

100%

N/A

611

50%

95.5%

New

8%

1123170

Q1
Outturn

New

MKC 1601a: 5 of
planning appeals
allowed, and
permission granted

Planning

MKC 1836: Public
Transport Rides
MKC 1837: Met
Demand
MKC 1838: Rides
with Contract
Parameters

Transport (including DRT)
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100 Annually

25 Days
(Quarterly)

100%
(Monthly)

N/A

442
(Quarterly)

25%
(Monthly)

95%
(Quarterly)

1830760
(Quarterly)
95%

2021/22
target

Overstays are where utilities book a ‘Road Space’ for carrying out work on the Highway and stay for longer
than the period booked. April - 8 days: May 12 days: June 3 days.

% Highway Inspections completed on time. The Highways service has an ongoing plan for routine Highway
safety inspections. This measure records the number of planned Highway inspections completed as planned.
All Planned routine Highways inspections have been completed as planned.

Data Available in Q3 Following Survey.

2 Dismissed / 2 Allowed. There were four planning appeal decisions in Q1 of 2021/22. Three of these were
officer delegated decisions (two of the appeals were allowed and one dismissed) and one related to a
decision made by Development Control Committee contrary to the officer recommendation (dismissed, due
to the appellant not submitting the validation documents in time).
The number of housing completions (by quarter) between 2016/17 and 2020/21. In general, it shows there
are more housing completions in the first and third quarters. However, there have been some significant
fluctuations over the last 18 months, for example in Q2 of 2019/20. The latest published housing trajectory is
included in the 2020/21 assessment of five-year housing land supply, which identified a deliverable supply of
2,274 homes in 2021/22.

These figures are in line with recovery nationally. DRT provided 3% of trips in Q1.

Comment

ITEM 6

Information Governance Briefing Note to Scrutiny Management Committee
Lisa Beckett (Head of Customer Data and Insight)
Tel: 01908 253178 E: Lisa.Beckett@milton-keynes.gov.uk
Purpose
To respond to questions raised by Councillors and residents in Scrutiny Management and Audit
Committees into the Information Governance (IG) processes in place at Milton Keynes Council, and to
assure the Committees that those processes are robust. To provide a high-level action plan of work
that is planned in the current financial year.
Background
Data relates to 12 months between April 2020 and April 2021.
Tables A, B and C cover the data and information on Freedom of Information requests(FOI),
Environmental Information Requests (EIR) Internal Review(IR) requests, complaints raised to the
Information Commissioner’s Office (ICO), the outcome of complaints to the ICO and escalated
complaints to the General Regulatory Chamber (GRC) First Tier Tribunal judge led review.
It should be noted that 94% of all FOI/ EIR requests made during the 12-month period of April 2020April 2021 were carried out to the satisfaction of the requester without the need of Internal Review
(IR) and less than 1% (0.8%) (actual number 9) of all requests were raised as a complaint by the
requester to the ICO. During the 12-month period specified Milton Keynes Council received 1153
requests under the Freedom of Information Act and these were across all services delivered by Milton
Keynes Council. For this period Adult Social Care, Regulatory Services and Children’s Services are the
top three areas for demand.
Of the 9 cases that were taken to the Information Commissioners Office as complaints, five related to
Planning, three to Schools and one was Housing Finance related. Several of the complaints processed
during the 12-month period this report relates to were processed been 12 and 24 months earlier
before the current IG team and the current processes and practices were in place.
Two cases were brought to Scrutiny Management Committee (SMC) by members of the public
requesting scrutiny on the Information Governance process, both cases were following the FOI
process for complaints and appeals. One had received a judge led decision from the General
Regulatory Chamber (GRC) which found partial fault with the Council and allowed the appeal and the
other was awaiting the outcome of an Information Commissioner's decision notice (this has now
been published and found partial fault with the Council). Both are appended to this report in
Appendix B of the Decision Notice and Appendix H for the GRC appeal decision. The committee will
note that policy and procedure have been updated to reflect the findings of the GRC and the ICO as
set out in Table B and C and that all action from these Decision notices have been complied with.
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Table A (Data over 12 months on Freedom of information requests (FOI))
Total
Number of Number of
number of internal
ICO
FOI
reviews
complaints
received
received
raised

1153

61

9

Number of
ICO
complaints
upheld (the
council
found
at
fault
or
partially at
fault)
3

Number of
ICO
complaints
Not upheld
(the council
not at fault)

Number of
General
regulatory
chamber
(GRC)
tribunal
cases

Number of
GRC
Tribunal
cases
allowed

6

3

2 (Decision
due on 1)

Pie Chart

FOIs and EIRs are processed using the Firmstep system. Responses can be sent from either the triage
stage (for straightforward requests where the FOI team have the response to hand or where
clarifications are required) or the response stage. The above pie chart shows the response teams (also
the function) which sent the response. Not all responses come directly from the FOI team. Cases with
an unassigned response team had a response sent from the triage stage, which can only be accessed
by the FOI team.
Cases where a function is assigned as the response team relate to straightforward requests where the
function responds directly to the requestor. There were 622 (54%) cases responded to by the
functions.
The 213 cases with an unassigned response team are made up of cases where clarification of the
request has been asked of the requestor and then either the requestor has not responded or the
response has been provided within the triage stage, or where a response has been provided directly
as a result of a simple request where the information is quickly accessible to the FOI Team. These
responses are typically where information is publicly accessible, we don’t hold the requested
information, the request is for personal data and should be handled as a Subject Access Request in line
with UK GDPR or where the request is repeated or vexatious.
(13)

Cases in which the “FOI Team” is assigned as the response team typically relate to more complex cases
where the FOI team remain involved to ensure quality of responses (where only one function is
involved) or where a number of different functions need to input into a response and the FOI team
coordinate the response. There were 315 cases assigned to the FOI team to send the response.
Approximately 50% of these cases were where the request required input from multiple functions. A
further 20% of these were requests for planning data. The FOI team support and process complex
requests for planning data as per the process detailed in Appendix E.
Three of the requests received in the period are not included within the above pie chart as the
requestor was able to find the information they needed by a search of the disclosure log (the first stage
of the process).
Table B (ICO Decision notices issued between April 2020-April 2021)
Specific Faults Identified
in Upheld ICO Complaints
Handling of request using
the appropriate regime
Environmental
Information Regulations
(EIR) instead of FOI.

Invalid use of exemption
14(2) repeat request

Timeliness of disclosure

Interpretation of requests

Reason

What have we changed/ put in place?

There are two regimes that
information can be requested
under FOI and EIR we had not
handled the request for
information under the correct
regime.

All requests for information for the
Planning service and other
environmental related services are
managed under the EIR regime in the
first instance. Colleagues in the
Information Governance team (IG team)
have undertaken training on both
regimes.
We had interpreted a request We now have a clarification process in
to be the same as an earlier
place if colleagues have any questions
request and applied
about the scope of the request or how
exemption 14(2). The ICO
to interpret the request, we seek
interpreted the request to be
clarification from the requester
different enough from the
ensuring clarity for the Service and the
earlier request and asked us to requester.
re process.
The information was not
When requests for information are
disclosed to the requester
received colleagues have a 5 working
within the 20 workings days
day deadline to make an assessment on
allowed in the legislation this
complexity and clarification if either of
was a complex case and a
these elements is flagged during this 5
request should have been
working day period either clarification
made to clarify or charge for
should be sought from the requester,
the information.
the request should be refused under
FOI if it is over the ”appropriate limit”
set in the legislation or an extension
requested under EIR.
Too narrow of an
We now have a clarification process in
interpretation of the request
place if colleagues have any questions
leading to internal review and about the scope of the request or how
additional information being
to interpret the request, we seek
provided to the requester
clarification from the requester
ensuring clarity for the Service and the
requester.
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Table C
*To note these original cases were handled during the same period so identified weaknesses in our
processes are the same or similar.
Specific Faults Found
and Requested Action
from GRC Tribunal
GRC EA 2020/0138
Scope of searches
conducted looking for
information - scope
need to be wider to
include any and all
services that might have
been involved in the
planning process.

How Milton Keynes Council What have we changed/put in place?
(MKC) Responded

Specific request to
disclose a letter from
our Legal department in
relation to planning
application with Agent.
Search again and
disclose notes of
meetings held that had
been mentioned in an
email chain.

We requested the email
from the Legal department.

Scope of searches was
increased in line with the
tribunal request 1 email was
found and disclosed.

This was searched for in the
original request, but no
notes were found additional
searches were done but as
with the original request no
meeting minutes or notes
where found.
GRC found that we
Using tools we didn’t have
didn’t have a clear Email previously, we implemented
policy.
an automated email
retention policy and redrafted the email policy.

We now have a clarification process in place
if colleagues have any questions about the
scope of the request or how to interpret the
request, we seek clarification from the
requester ensuring clarity for the Service and
the requester. For Planning particularly
because it is so complex and many services
are involved, we have a checklist which the
IG team use with the service to ensure
searches are undertaken with all possible
areas involved and that we have a wide
inclusive set of search terms which we
capture and share with the requester.
Clarification process and Planning checklist
as above.

Clarification process and Planning checklist
as above.

We now have an automated email retention
policy of 12 months in outlook. Emails that
are older than 12 months are deleted. We
have an email policy and a records retention
policy with clear guidance on what
constitutes a record and what to do with
records in any document format and
particularly how to manage email. Individual
email inboxes are not suitable for long term
records retention and lead to a single point
of failure for important records, if an email is
identified as a record, then it should be
saved with other records on the case, topic
or subject with the appropriate retention
and personal data label. Appendix C
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GRC EA2020/0311
Scope of searches
conducted looking for
information - scope
need to be wider to
include any and all
services that might have
been involved in the
Planning/Planning
Enforcement process.

Scope of searches was
increased in line with the
tribunal request.

We now have a clarification process in place
if colleagues have any questions about the
scope of the request or how to interpret the
request, we seek clarification from the
requester ensuring clarity for the service and
the requester. For Planning, particularly
because it is so complex and many services
are involved, we have a checklist. The IG
team use the checklist with the service to
ensure searches are undertaken with all
possible areas involved and that we have a
wide inclusive set of search terms which we
capture and share with the requester.

The Milton Keynes Council Information Governance Team work within a framework of information
legislation.
The Freedom of Information Act 2000 provides public access to information held by public
authorities:
•
•
•
•
•

Public authorities are obliged to publish certain information about their activities; and
Members of the public are entitled to request information from public authorities.
The Act covers any recorded information that is held by a public authority in England, Wales
and Northern Ireland, and by UK-wide public authorities based in Scotland.
Recorded information includes printed documents, computer files, letters, emails,
photographs, and sound or video recordings.
The Act does not give people access to their own personal data (information about
themselves) such as their health records or credit reference file. If a member of the public
wants to see information that a public authority holds about them, they should make a data
protection subject access request.

UK GDPR
Covering the collection, processing and protection of personal data ensuring that we only collect the
personal data we need to deliver services, process it within lawful processing limits and that it is stored
and disposed of securely and within legal limits (we cannot hold information about an individual for
longer than they give permission for or we have a legal right to).
Freedom of Information Act Process Overview
Within the Freedom Of Information Act (FOIA) individuals have a right to request information from
public bodies, if they are unhappy with the disclosed information, they can request an Internal Review
(IR) which is a review of how the request was handled and the lawful application of any exemptions
applied see Appendix J. We also process information requests under the Environmental Information
Regulations (EIR) Regime our internal processes are covered in Appendix K.
If the requester is still unhappy with the disclosure at the internal review point, they can complain to
the ICO. The ICO as the regulator then considers the complaint and whether they will take it on and
investigate.
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Once an ICO investigation has completed they produce a decision notice and explain why a complaint
is upheld or not upheld and any actions they require the Council to undertake (see Table A and Table
B for how we manage complaints and decision notices). If the requester is unhappy with the decision
notice produced by the ICO, the requestor can challenge the ICO at the General Regulatory Chamber
(GRC) First Tier Tribunal. This is an investigation of the decision notice by a Judge led Tribunal Panel.
Milton Keynes Council and the ICO have been subject to three GRC Tribunals in 2020/2021 two
Planning related and one Schools related. We have received two GRC Tribunal decisions and are
awaiting the third. Table C out lines decision and actions Appendix G & H are the full GRC decision’s it
is worth noting that both cases which ended at the GRC started circa 2017/2018 and much has changed
since that time.
Information Governance Procedures and Processes
Robust Governance Structure
There is a strategic level Information Governance Board in place, chaired by Director of Partnerships
and Community. All services have a representative at Head of Service level and the board meets
quarterly to discuss policy, procedure, opportunities and risks and takes decisions on matters of
governance. FOI Liaison Officers have been identified in all services. There is a clear feedback loop and
colleagues understand the processes to access help and support.
The Information Governance Team
Since 2020 the information governance team has been strengthened with a Head of Customer, Data
and Insight in post, an officer leading and supporting on data protection (including Subject Access
Requests), an officer leading and supporting on FOI and an Information Governance officer post.
The team triage and support services with the administration and processing of FOI requests, SAR and
other data protection issues including data protection impact assessments (DPIA), data sharing
agreements, data breach management and reporting, FOI internal reviews, responding to ICO
investigations and complaints. The team provide training on legislation, procedure and processes,
support and advise colleagues on changes or risks and create and maintain policies and procedures for
Information Governance across the organisation. Colleagues in all services have access to training
either face to face via teams or online on the legislation and information regimes, training has been
delivered in the last 12 months on the legislation as well as the FOI business system. All colleagues
undergoing mandatory Data Protection training at least every two years Information governance
training including FOI, Data protection and records management is planned throughout September to
April 2022.
Policies, Procedures, and Documentation
We have an up-to-date document retention schedule that reflects the requirements set out by
legislation and business driven retention. This is modelled on the Local Government Association (LGA)
retention schedule. We are currently in the process of refreshing that retention schedule to reflect the
Function Activities and Transactions of the organisation. The IG team are issuing an enhanced template
capturing more detailed information about records and applying the correct treatments for storage
retention and disposal. We will be working with Services and assuming a risk-based approach to the
prioritisation of that work, an example of the new template can be found in Appendix D. We are on a
maturity journey with IG to ensure that it is embedded within the organisation through technology,
understanding and clearly defined roles and responsibilities. The team work closely with IT to ensure
that new technology meets the rigorous requirements of information legislation and that new tools
within systems are used to make information governance and the protection of data a default priority
for all colleagues.
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Part of the work we are doing with IT is that our retention schedule will no longer be a document
stored on the intranet. It will be built into our Office 365 file plan and deliver a living retention and
deletion schedule. The schedule will include personal information labelling at the document level to
ensure compliance with GDPR legislation. We are following best practice from the Institute of Records
Management (IRMS) and are following other councils like Somerset West and Taunton, Bexley and
Bracknell Forest on this journey. Appendix D is an example of the enhanced Retention and Deletions
Schedule.
We have a robust automated email retention policy; we retain email in outlook for 12 months. If an
email is identified as a record – it needs to be kept as a record –, as illustrated by this comment from
National Records of Scotland: “…Email needs to be managed just like any other record. Many business
transactions and decisions are commonly recorded in email messages, and it is important that these
are managed appropriately and captured as records at an appropriate stage”. Records of any type
should be stored in a shared drive appropriately named dated and labelled; Inboxes are not a suitable
storage solution for records; they will often lead to a single point of failure. See Appendix C for our
email retention policy and Appendix L Identification, and management of records guide.
Guides are provided on the intranet and via training on identification of records and good record
management, Appendix L Identification, and management of records guide. The IG team have an
agreed process in place for the clarification of scope for FOI requests and a specific process for the
planning service, Appendix E, to ensure that the complexity of the service is captured and the scope of
the request is agreed with the requester. We have also developed some public facing guidance
published on the website, to help members of the public requesting information, to make the most
successful request to the Council.
Since 2020 we also have an online requesting and processing system in place this allows requestors to
make the requests online and for the IG team to manage requests and complete them within deadline,
it also has a disclosure log feature, so data released is made publicly available online. The system and
policy and process for FOI and Records Retention where audited this year outcomes are shared below
and can be found in Appendix F and G.
Audit Opinion
We have been audited in two areas by internal audit this year for freedom of information and records
management. The full reports are Appendix F and G main outcomes.
Freedom of Information report issued 22/6/2021
Adequacy of system - Good
Compliance - Good
Organisational impact of findings - Minor
Records Management report issued 3/8/2021
Adequacy of system - Satisfactory
Compliance - Satisfactory
Organisational impact of findings - Minor
Proactive Work
Work is in progress with ICT and colleagues across the Council to exploit tools and technology within
the Office 365 environment, to build an effective, living automated retention schedule. All documents
saved on service area drives will have to have an appropriate retention and deletion schedule attached
to them as well as being labelled to indicate if they contain Personal Identifiable Information (PII) or
Sensitive Personal Identifiable Information (SPII) e.g., health or financial information. This project will
deliver greater oversight and a robust embedded records management system over the next 8 months.
(18)

Table D
Action Plan Including Audit Actions
Activity
Refresh the Council’s retention
schedule.
Strengthen the overarching
governance. This is to ensure
compliance and consistency across
Council Services. By developing a
robust and embedded living
automated records management
system within the Office 365
environment.
Update FOI/EIR system and legislative
user guides.
Records management cleansing in
preparation for migration to Office
365.
DPIA Information sharing agreements
refresh.

Responsible Officers/Team
Lisa Beckett - IG team

Completion By
Financial year end 2021 22

Lisa Beckett - IG team

Financial year end 2021 22
Financial year end 2021 22

Increase manager awareness of the
Record Retention requirements and
their responsibilities and consider
introducing periodic Record Retention
specific training and introduce the
record retention requirements of all
staff at induction training.
Monitor corporate compliance and
take appropriate corrective action
where the policy and/or procedures
are not being followed by Service
managers, particularly in managing
the destruction of records that are no
longer required.
Consider implementing stricter criteria
for refusing requests that are assessed
as “not possible to supply a response
within 20-days” or would cost more
than £450, or that require further
clarification.
Quality control process for consistent
application of refusals or exemption
Management to review the process
for approval to refuse an FOI request
and formally record the decision.
review the KPI for responses
compliant with the 20-day time limit
to 90%.

Lisa Beckett - IG team

Financial year end 2021 22

Lisa Beckett - IG team

Ongoing reporting by
Financial year end 2021 22

Lisa Beckett - IG team

Ongoing Clarification
process in place Reporting
by Financial year end 2021
- 22

Lisa Beckett - IG team

Ongoing reporting by
Financial year end 2021 22

Lisa Beckett - IG team

Ongoing reporting by
Financial year end 202122

Hazel Lewis and Lisa
Beckett -ICT team and IG
team
Lisa Beckett - IG team

Financial year end 2021 22
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Appendices
Appendix A CLT Freedom of Information (FOI) Report Q4 2020/2021
Appendix B Links to decision notices on ICO website
Appendix C Email Policy
Appendix D Draft Retention Template
Appendix E Planning Environmental Information Regulations (EIR) Process
Appendix F Audit report FOI
Appendix G Audit report Records management
Appendix H GRC decision notice EA 2020/0138
Appendix I GRC decision notice EA 2020/0311
Appendix J FOIA internal guidance including exemptions
Appendix K EIR Internal guidance including exceptions
Appendix L Identifying and managing records
Background Papers
Public submissions in respect of deferred Information Governance item (8 June meeting - Item 6):
Submission 1
Submission 2
Submission 3
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4/14/2021

FOI - Regulatory Services 25 (8.42%)

FOI - Schools 9 (3.03%)

FOI - Special Educational Needs
8 (2.69%)

FOI - Waste, Recycling & Environment
9 (3.03%)

FOI Team 86 (28.96%)

FOI - ICT 1 (0.34%)
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FOI - Business Rates
10 (3.37%)

FOI - Benefits 2 (0.67%)

FOI - Communications 1 (0.34%)
FOI - Democratic Serv… 1 (0.34%)

FOI - Childrens Services
16 (5.39%)

FOI - HR FOI - Highways 8 (2.69%)
12 (4.04%)

FOI - Parking
3 (1.01%)

FOI - Council Tax
5 (1.68%)

FOI - Finance
10 (3.37%)

FOI - Adult Services
27 (9.09%)

58 (19.53%) - This shows cases that are
early in the FOI process, cases in the request
stage are assigned the response team at
Triage.

Breakdown of FOI Requests by Response Team Name Created in Q4 20/21 (FOI Demand)

CLT PowerBI Report: Information Governance.

Service Area Demand Created Q4 20.21

1/1

APPENDIX A

17

2

2

1

23

75

295

6

7

13

2

2

20

11

4

6

48

3

1

4

2

1

3

5

1

1

27

77 218

FOI - Council Tax

FOI - Democratic Services

FOI - Finance

FOI - Highways

FOI - HR

FOI - ICT

FOI - Parking

FOI - Procurement

FOI - Public Health

FOI - Regulatory Services

FOI - Schools

FOI - Special Educational Needs

FOI - Waste, Recycling & Environment

FOI Team

Total





























4

1

1

7

5

16

6

8

9

4

3

This data shows the statutory requirement conducted broken
down by response team name as stated on Firmstep. This
shows which teams typically take longer to complete the
process.
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FOI - Communications
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FOI - Childrens Services
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FOI - Business Rates
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3

2

1

FOI - Benefits



25

20

5

56

FOI - Adult Services

40

16

False True Total







responseteamname

Freedom of Information Request Quarterly Reporting

CLT Report

The total number of completed FOIs this quarter was 295.
Within Statutory deadline = 73.9%

1/1

System upgrade and several bug issues with FIRMSTEP whereby cases were locked and thus unable to be closed on
time. We have also had a time we were unable to process FOIs across the council due to the impact of a system
upgrade. Granicus have had a backlog of cases to work through as well.

Due to extra pressures on service areas from COVID and them having to prioritise, it’s caused a delay in getting
information from them.

Trending reasons for missed deadlines in Q4:

This data covers Jan-March 2021 for completed FOIs. The statutory requirement is shown (TRUE) when the FOI
process has been completed within the ICO deadline of 20 working days. When the statutory requirement has not
been met and the process has taken longer than 20 working days FALSE is shown. This gives the percentage of
completed on time.

True 218 (73.9%)

False 77 (26.1%)

Statutory Requirement Met (Deadline) in Q4 20.21

MKC 473A: FOI Completed: (response sent out to requester) within statutory deadline 20 working days

Breakdown of Completed FOIs by Response Team
Name In Q4 20.21

4/14/2021
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FOI - Business Rates
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FOI - Highways
FOI - ICT
FOI - Special Educational Needs
FOI - Parking
FOI - Public Health
FOI - Council Tax
FOI - Procurement
FOI - Democratic Services
FOI - Customer Services (Inc. Website)
FOI - Benefits
FOI - Communications



















1/1

This shows 1264 have been created since we began recording
the data.

This shows 1186 have been completed in total since we began recording the data.

1264

65

FOI - Childrens Services



Total

83

FOI - Regulatory Services



221

352
83



FOI - Adult Services

FOI Team

Count of responseteamname







responseteamname

Breakdown of FOI Requests by Response Team Name
Created in Total 20/21 (FOI Demand)

The above table shows how many FOIs have been assigned to
each department ie the demand from when we began recording
data in Firmstep last year.

True 886 (74.7%)

False 300 (25.3%)

Statutory Requirement Met (Deadline) Total Annual 20.21

Annual Data (From Firmstep Implementation Feb 2020-April 2021)

Annual Data

This is the annual representation of the data on Page 1 from when we began recording data in Firmstep in
February 2020. This shows how many of the completed FOIs have been completed in the timescale of the
statutory requirement.

4/14/2021
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Annual Year on Year Comparisons

Comparisons

4

8

10

27

86.00%

95.00%

78.00%

332.00%

1356

362

280

376

338

13

6 Q4 19/20

3 Q3 19/20

4 Q2 19/20

0 Q1 19/20

333

311

297

1153

75.90%

79.00%

73.90%

297.80%

Q4 (20/21)

Q3 (20/21)

Q2 (20/21)

Q1 (20/21)

Covid grants: people want to know who has received and how much has been offered

Planning: disclosure of internal correspondences relating to planning applications. In particular Blakelands.

Top Themes from FOI Demand in 20.21:

The main theme has been Planning. Correspondences not being disclosed to the customer’s satisfaction.

Themes from the ICO Cases in 20.21:

212

69.00%

% of Requests Responded to on Time No. Internal Reviews No. Requests Received No. ICO complaints Quarter

Comparison Data from 20.21

5

73.00%

% of Requests Responded to on Time No. Internal Reviews No. Requests Received No. ICO complaints Quarter

Comparison Data from 19.20

4/14/2021

Quite a lot of ‘sales pitch’ intended FOIs.

Adult Social Care: people wanting to know what services are offered, if there are plans to change/upgrade what is offered and what the plan is around fees/charges
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1/1

Stats for Internal Reviews
Quarter

No. of Internal Reviews

Q4

11

Internal reviews related to:


Planning



Schools



Highways



Regulatory services

Stats for ICO Complaints
Quarter

No. of ICO Complaints

Q4

2

ICO complaints related to:


Planning



Housing

Stats for Tribunal Cases
Quarter

No. of Tribunal Cases

Q4

3

Tribunal cases related to:


Schools



42 Portland Drive



Blakelands Warehouse
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APPENDIX B

Appendix B Links to decision notices on ICO website

https://ico.org.uk/media/action-weve-taken/decision-notices/2021/2619542/ic-43095m7m8.pdf 23 March 2021 Complaint partially upheld (I think this was the one missing last
time)
https://ico.org.uk/media/action-weve-taken/decision-notices/2021/2619588/ic-48351x0f3.pdf 11 March 2021 Complaint not upheld
https://ico.org.uk/media/action-weve-taken/decision-notices/2020/2618714/ic-44844l5d8.pdf 24 November 2020 Complaint not upheld
https://ico.org.uk/media/action-weve-taken/decision-notices/2020/2618710/ic-44850d0m3.pdf 23 November 2020 Complaint not upheld
https://ico.org.uk/media/action-weve-taken/decision-notices/2020/2618531/ic-46987y7k6.pdf 27 October 2020 Complaint not upheld
https://ico.org.uk/media/action-weve-taken/decision-notices/2020/2618377/ic-46590y4h2.pdf 30 September 2020 Complaint not upheld
https://ico.org.uk/media/action-weve-taken/decisionnotices/2020/2618152/fs50897101.pdf 11 August 2020 complaint partially upheld
https://ico.org.uk/media/action-weve-taken/decisionnotices/2020/2618066/fs50872516.pdf 22 July 2020 Complaint partially upheld
https://ico.org.uk/media/action-weve-taken/decisionnotices/2020/2617845/fs50852447.pdf 8 June 2020 complaint not upheld
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Email policy
Number:
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1. Policy Statement
This policy sets out how Milton Keynes Council (MKC) uses email facilities for communication,
as well as expectations about how the information sent and received is to be managed. It
supports the wider information governance and security agendas.

2. Scope
This policy applies to all employees, councillors, contractors and volunteers working for, or on
behalf of, Milton Keynes Council. It covers communications with both internal and external
parties.

3. Definition
This Email Usage Policy should be applied at all times whenever using the Council provided
Internet facility. This includes access via any access device including a desktop computer or a
smartphone / tablet device

4. Risks
Milton Keynes Council recognises that there are risks associated with users accessing and
handling information in order to conduct official Council business.
This policy aims to mitigate the following risks:
•
•
•

Unauthorised access to information
Unauthorised introduction of malicious software and viruses.
Potential sanctions against the Council or individuals imposed by the Information
Commissioner’s Office as a result of information loss or misuse
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•
•

Potential legal action against the Council or individuals as a result of information loss or
misuse
Council reputational damage as a result of information loss or misuse.
Non-compliance with this policy could have a significant effect on the efficient operation of the
Council and may result in financial loss and an inability to provide necessary services to our
customers.

5. Applying the Policy
5.1

The role and status of email

Email is a business tool for both internal and external communication. All email messages,
both sent and received, are documents of the Council. They have the same status in law as
written correspondence (letters and faxes etc.), and are subject to the same legal implications.
This means that they may need to be disclosed in response to requests for information under
the Freedom of Information Act 2000, Environmental Information Regulations 2004, or as part
of legal proceedings. The laws relating to libel, defamation, and discrimination etc. also apply
to the content of email messages. Further action could result from inappropriate content.

5.2

Mailbox Management

Email systems are not suitable for long term document management. Messages should
only be managed in email applications for a short period before being either deleted or
transferred to a line-of-business system application, document management system, or a
managed file share or shared mailbox like any other business document.
Data should not be held for longer than is necessary for the purpose. In order to comply with
legislation it is imperative that unwanted emails are deleted. As a baseline the following
controls will be implemented:
•

All mail not managed into a shared mailbox, application or file share and has
exceeds the 12 month retention period agreed by CLT will be deleted after 12
months.

5.3 Personal use
Personal use of the email system is no longer permitted. Email addresses are increasingly
being targeted by cyber criminals and using your council email address outside of work
purposes puts us at greater risk of being included in a cyber-attack. The previous policy was
put in place before people had access to personal email on their own devices and before
cyber-attacks were as prevalent as they are today. This policy change reflects the times we
live in now and ensures that we lower the risk of the council being targeted by cyber criminals.
Access to personal email is now generally available on personal devices and the Council
provides free Wi-Fi access in key buildings.
Forwarding of chain mail is not permitted.
Where MKC email facilities are used to send or receive messages, for whatever purpose, the
Council remains the data controller for the information contained. This means that the content
may be subject to legislative compliance. Care must therefore be taken not to bring the
Council into disrepute in any way. As a result of this measure No automated rules to redirect
corporate email to non-corporate (Non-Milton Keynes Council) email addresses is permitted as
this would breach the security principles outlined under GDPR.

[9. Appendix C Email_Policy.docx] Updated Jan 2021

Page 2 of 5
(28)

5.4 Security and resource management
MKC takes the security of its network and the wellbeing of staff seriously. A range of security
measures are in place to protect the interests of the Council, staff, and customers.
The Council reserves the right to monitor email messages and email usage. This is done to:
• enable the organisation to manage the resources effectively.
• enable the organisation to plan appropriately for future requirements.
• implement filtering to detect and remove dangerous and inappropriate content.
• support the detection and prevention of crime.
• support investigations of inappropriate and unauthorised use.
A warning message is displayed during network login to remind users of the monitoring
activities.
Standard email messages are secured using encryption (TLS 1.2). Care should be taken over
the content of messages sent via email to minimise the risk of exposing sensitive information.
Tools are available to improve the security of messages when this is required. Contact the IT
Servicedesk for advice on appropriate approaches.

5.4.1 Scanning and filtering
In addition to legitimate business email messages the organisations email systems receive
messages that are unwanted, and in some cases dangerous. These include:
• Emails containing viruses.
• Emails containing harmful content e.g. script exploits.
• Emails containing inappropriate material e.g. pornographic images.
• Emails which are otherwise unwanted (SPAM).

•
•

Both incoming and outgoing messages are scanned to detect unwanted or inappropriate
content. The actions taken when such content is detected include:
• Notifying relevant staff.
• Quarantining for further analysis.
Cleansing – removal of the problem content when this is possible.
Deletion of the message.
Some of the filters block incoming messages on the basis of the source of the message. If you
are expecting an email from a new source that hasn’t arrived the IT Helpdesk will be able to
advise whether the message might have been blocked, and make appropriate arrangements
to allow its delivery.

5.4.2 Legal disclaimer for outgoing messages
A legal disclaimer is automatically appended to all outgoing email messages. In addition this
message contains a link to the MKC website, and encouragement not to print the email
unnecessarily. The message does not appear in the sent message as stored by the email
system.

5.4.3 Email account quotas
Quotas will be applied to email accounts limiting the amount of storage space available.

5.4.4 Secure email
Secure email facilities, which encrypt messages for transmission, are available for
communicating with external parties. They should be used when the message, including any
attachments, contains sensitive personal details or information that is confidential for business
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reasons. If there is any doubt about the requirement, err on the side of caution and use a
secure email facility.
For further information or to request access to the secure email facility, contact MKC IT.

5.4.5 Use of non-work email accounts/addresses
Email accounts not provided by MKC must not be used for sending or receiving business
email. Corporate email that contains personal or business confidential data must not be
forwarded to private email accounts.

5.5 Administration of email facilities
The ICT Service is responsible for operational management of the email facilities. All enquiries
and requests should be made via the IT Helpdesk.

5.6 Training
MKC will provide training for all staff to support them in making appropriate and effective use
of email communication.
All staff are encouraged to take advantage of the training that is available, and to identify any
unmet needs for discussion as part of the appraisal process.

6. Acceptable Usage Policy
Each user must read, understand and verify they have read and accepted this policy.

7. Responsibilities
Party
Information
Governance Group
ICT

Key responsibilities
Ensure that this policy is monitored and continues to be
relevant.
Operational management and monitoring of email
facilities.

8. Policy Compliance
If any user is found to have breached this policy, they will be subject to Milton Keynes
Council’s disciplinary procedure. If a criminal offence is considered to have been committed
further action may be taken to assist in the prosecution of the offender(s).
If you do not understand the implications of this policy or how it may apply to you, seek advice
from your line manager.

9. Policy Governance
The following table identifies who within Milton Keynes Council is Accountable, Responsible,
Informed or Consulted with regards to this policy. The following definitions apply:
•
•
•
•

Responsible – the person(s) responsible for developing and implementing the policy.
Accountable – the person who has ultimate accountability and authority for the policy.
Consulted – the person(s) or groups to be consulted prior to final policy implementation or
amendment.
Informed – the person(s) or groups to be informed after policy implementation or amendment.
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Responsible

Senior Information Risk Officer

Accountable

Data Protection Officer

Consulted

Corporate IT Group, Information Governance Board

Informed

All Staff, Councillors, Contractors and Partners

10. Review and Revision
This policy will be reviewed as it is deemed appropriate, but no less frequently than every 12
months.
Policy review will be undertaken by the Information Assurance Governance Manager.

11. References
1

Data Protection Act 2018. GDPR (2016)

2

Freedom of Information Act 2000. (c. 36), London: HMSO.

3

Environmental Information Regulations 2004. SI 2004/3391, London: HMSO

4

Managing email (CPIG110).

5

Writing business emails (CPIG120).

12. Key Messages
Users must familiarise themselves with the detail, essence and spirit of this policy before using
the email facility provided.
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APPENDIX D

Process for responding to requests relating to planning applications under the
Environmental Information Regulations 2004
The following process should be considered alongside the overall process for responding to EIRs as
detailed in the EIR internal guidance document available on the MKC intranet.
This process is to be followed for all planning EIRs up until the liaison officers within the planning
department have received sufficient training to enable them to respond to simpler EIRs without
FOI team involvement (for example, a request for the number of planning applications between
set dates or the amount of Section 106 monies received or spent).
More complex planning EIRs will continue to be responded to by the FOI team, following the
below process. Such requests might include requests for correspondence or those involving more
high-profile planning applications.
Process:
1. New information request received and triaged by the FOI Team
2. Request sent to planning liaison officers to compile the information. A checklist of identified
systems for searching is detailed in Appendix 1.
3. Planning liaison officers and a member of FOI team have weekly calls while case is open
4. If information is not held or if clarification is required, planning liaison officers to advise the FOI
team within 5 working days and no later than 20 working days from receipt of the request. If
clarification is required on only part of the request then the remainder must continue to be
processed within the 20 working day timeframe.
5. Where an EIR refers to a planning application planning is to determine if any other departments
have been involved in the application and contact them for any relevant information they hold.
A checklist of identified departments to be checked is detailed in Appendix 2.
6. Planning return the relevant information to be disclosed to the FOI team within the 20-working
day statutory deadline (or within 15-working days if redactions are required or exceptions
considered).
The response must include, where relevant (for example, requests for all details relating to a
planning application or correspondences relating to a planning application), the following:
• The requested information or details of why it has not been disclosed. Where exceptions
and the public interest test have been applied full details must be included in line with the
Regulations and ICO guidance. Where information has been omitted from disclosure it
must be stated (unless it would be in breach of the Regulations) what has been withheld
and why. Where redactions have been made within a document these must detail why this
information has been withheld (for example, the relevant exception or out of scope).
• A copy of all statutory planning documents (as detailed in Appendix 3) or details of where
they can be found if they are present online. If they cannot be disclosed or are not held it
must be explained why this is the case.
• What searches were undertaken to source the requested information (where was
searched, what search terms were used and why this was considered sufficient)
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Appendix 1 – Checklist of Systems to search
•

Relevant officer mailboxes

•

Shared mailboxes

•

Shared planning drive

•

Relevant officer local drives

•

Line of business systems (Uniform / Info@Work)

•

Relevant officer work phones (in the case of images)

Appendix 2 – Checklist of Departments
•

Building Control

•

Environmental Health

•

GIS/LLPG

•

Highways

•

Landscaping

•

Legal

Appendix 3 – Checklist of Statutory Documents
•

Application form

•

Decision notice
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APPENDIX E

Process for responding to requests relating to the planning department under the
Environmental Information Regulations 2004
The following process should be considered alongside the overall process for responding to EIRs as
detailed in the EIR internal guidance document available on the MKC intranet.
Simpler requests (for example, a request for the number of planning applications between set
dates or the amount of Section 106 monies received or spent) will be responded to by the
planning team directly as detailed in the EIR internal guidance.
More complex requests (for example, requests for correspondence or those involving more highprofile planning applications) will be responded to by the FOI team, following the below process.
Planning currently has three liaison officers who were all trained on both FOI and EIR in June 2021.
As part of the process any new liaison officers will need to attend training prior to handling any
requests.
Process:
1. New information request received and triaged by the FOI Team.
2. Request sent to planning liaison officers. Where a request is potentially unclear planning should
advise the FOI team to contact the requestor to confirm their interpretation of the scope of the
request within 5 working days and no later than 20 working days from receipt of the request. If
clarification is required on only part of the request, then the remainder must continue to be
processed within the 20-working day timeframe. Typical clarifications are identified in Appendix
1 but this is not an exhaustive list.
3. Planning liaison officers and a member of the FOI team have weekly calls while case is open.
4. If clarification is not required or when clarification is received the request should be processed.
A checklist of identified systems for searching is detailed in Appendix 2 but this is not an
exhaustive list.
Where a request refers to a planning application the planning team are also to determine if any
other departments have been involved in the application and contact them for any relevant
information they hold. A checklist of identified departments to be checked is detailed in
Appendix 3, but this is not an exhaustive list and where the request makes clear other
departments fall within the scope they should also be checked.
5. Planning return the relevant information to be disclosed to the FOI team within the 20-working
day statutory deadline (or within 15-working days if redactions are required or exceptions
considered).
The response must include, where relevant, the following:
• The requested information or details of why it cannot be disclosed. Where exceptions and
the public interest test have been applied full details must be included in line with the
Regulations and ICO guidance. Where information has been omitted from disclosure it
must be stated (unless it would be in breach of the Regulations) what has been withheld
and why. Where redactions have been made within a document these must detail why this
information has been withheld (for example, the relevant exception or out of scope).
• A copy of all statutory planning documents as per the relevant planning legislation for the
application or details of where they can be found if they are publicly available (for example,
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online). If they cannot be disclosed or are not held it must be explained why this is the
case.
• What searches were undertaken to source the requested information (where was
searched, what search terms were used and why this was considered sufficient)
Appendix 1 – Typical Clarifications
•
•
•
•
•

Date range for the information requested (or specific planning application or enforcement
references)
Which officers / departments the request covers (e.g., only planning or other departments also
(and if so, which departments))
Scope of the request (e.g., documents or communications)
Are communications requested for only specific individuals
Does the request cover internal or external communications, or both

Appendix 2 – Checklist of Systems to search
•

Relevant officer mailboxes

•

Shared mailboxes

•

Shared planning drive

•

Relevant officer local drives

•

Line of business systems (Uniform / Info@Work)

•

Relevant officer work phones (in the case of images)

Appendix 3 – Checklist of Departments
•

Building Control

•

Environmental Health

•

GIS/LLPG

•

Highways

•

Housing

•

HR

•

Land Charges

•

Landscaping

•

Legal

•

Planning (Development Control)

•

Planning Enforcement

•

Section 106

•

Transport

•

Urban Design
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Internal Audit FINAL Report
Policies & Procedures - FOI

Governance Opinion
Adequacy of System

Good

Compliance

Good

Organisational Impact of findings

Minor

Report Issued

22/06/2021

Audit Committee schedule
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Executive Summary
1.

Background

1.1

The Freedom of Information (FOI) Act 2000 and Environmental Information Regulations Act of
2004 (EIR) both came into effect on 1 January 2005. Any person can therefore make a request
for information held by Milton Keynes Council. The Council is required to meet its obligations
under the FOI and EIR and ensure that all requests are treated fairly and consistently and in
full compliance with the standards set out in Section 45 FOI Code of Practice.

1.2

Overall responsibility for compliance with FOI and EIR sits with the Information Governance
Team, the Corporate Information Officer for FOI's (CIO) and the Information Governance
Manager (IGM). The CIO is responsible for logging, acknowledging, assigning, monitoring and
ensuring responses are within MKC's statutory obligations on a daily basis. The Information
Governance Team is responsible for overall oversight and monitoring of Milton Keynes
Council’s compliance with the Legislation and the escalation of issues. Liaison officers within
the service areas are responsible for compiling information from the various teams/officers in
their service areas within the statutory timeframe. The response to the requestor falls to the
Information Governance Team.

1.3

All requests must be received in writing either in hard copy or electronically (by email or by
the online form on the Council’s website) and are acknowledged within 2 working days of
receipt including confirmation of the legislation that the request is processed under, a
reference number on the Firmstep system and responded to within 20 working days.

1.4

Volume Indicators
In the period 02/03/2020 to 29/03/2021 there were 1,227 FOI requests received. Response
target time is within 20 days.
Response Times

No of FOI Requests

%

Within 20 days -

919

74.9%

21-30days
31-40days
41-50days
51 + days

81
78
95
54
1227

6.6%
6.4%
7.7%
4.4%
100%

There were a variety of reasons for the response delays in these cases which are reviewed in
more detail under the findings section of this report.
1.5

The reported reasons for the non-compliance levels are that the extra pressures on Service
areas (Covid related) has caused delays in getting information from them and there have been
several issues with the system upgrade which have prevented cases being closed on time. The
level of non-compliance referred to above (currently 25.1%) could, however, present a
legislative compliance risk in that the Information Commissioners Office could investigate the
Council for being consistently outside the 20-day target.
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2.

Scope of Audit and Approach

2.1

Scope
2.1.1 This audit sought to review the Council’s Freedom of Information policies and
procedures to provide assurance that the Council is processing Freedom of Information
requests in compliance with the Freedom of Information Act 2000 and that the Council
maintains complete records of all requests. The audit will check robustness of processes
for:
•
•
•
•

Recording of FOI requests.
Processing and responding to requests.
Raising awareness with policies.
Record management of information held by different services within the Council
ensuring that there is compliance to data retention.
• There are effective performance monitoring and reporting arrangements.
• There is an adequate separation of duties.
2.2

Approach
2.2.1 The audit will be undertaken through review of documentation and records and
discussion with team members, with testing to verify processes and effectiveness of
controls. The audit process involved us: • Undertaking video interviews with relevant officers, to ascertain the procedures in
place for managing risk;
• Evaluating whether the procedures in place provided for an adequate and effective
level of control;
• Testing, where appropriate, that the controls identified were operating in practice;
• Reviewing procedures for efficiency and, where appropriate, identify opportunities to
make improvements to processes.

2.3

Acknowledgment
2.3.1 We would like to thank all the members of staff consulted, for their assistance and cooperation during this review.

3.

Internal Audit Opinion and Main Conclusions

3.1

Internal Audit Opinion
3.1.1 The assurance given to the system design is GOOD because systems operate to a good
level with only minor control weaknesses that present low risk to the control
environment
3.1.2 The assurance given for compliance is GOOD because testing has identified good
compliance although some errors have been detected these were exceptional and
acceptable.
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3.1.3 The organisational impact of the findings is MINOR because the weaknesses identified
during the review have left the Council open to low risk (minor impact on the
organisation as a whole).
3.2

Main recommendations
Based upon the information provided and the test results, the number of cases that exceed
the 20-day response deadline is relatively high and is often due to the need to seek
clarification from the applicant. As a consequence, the KPI regarding responses within the 20day limit is adversely affected and it is therefore recommended that consideration be given to
review the initial assessment of requests regarding:
a)

b)
c)

The criteria for the decision to refuse the request i.e review the likelihood of
meeting the timeline within the £450 cost limit especially where the request is
unclear. (MAP 1).
Decisions to refuse requests needs to be signed off by a manager and properly
recorded on the system (MAP 2).
Increase the KPI for achieving the 20-day timeline to say 90%, given the stricter
criteria at a) and b) above, to more accurately reflect the performance of the
team. (MAP 3).
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Detailed Findings
4.

Assurance Area – Policy
Control Objective – To provide assurance that the Council holds an approved FOI
policy that is kept up to date and is available to the general public.

4.1.

4.2.

4.3.

4.4.
4.5.

5.

The Council's Policy document "FOI and EIR Policy” was approved in March 2020 and it sets
out the requirements to meet its obligations under the Freedom of Information Act 2000 (FOI)
and Environmental Information Regulations 2004 (EIR)which came into effect on 1 January
2005. Under Section 45 of the FOI Code of Practice, the Council must respond individuals
requesting information held.
The policy applies to all requests made under the FOI or EIR legislation and therefore to all
information held by, or on behalf of the Council. It does not cover instances where the request
is for an individual’s own data (handled under the Data Protection Policy) and “business as
usual” requests.
The Policy applies to all employees of the Council, elected members and any persons handling
data on behalf of the Council including consultants, contractors and suppliers. The Policy is
fully accessible to both staff and the public and is available in different accessible formats.
The policy is kept up to date by the Corporate Information Officer and is regularly reviewed by
the Information Governance Board.
The policy is supported by two internal guidance documents for MKC employees on the
handling of requests under FOI and EIR. Online training is available to all MKC employees at
any time, and face to face training is available on request. A refresher training event is
planned, to ensure staff are fully aware of the requirements, but at the time of the audit had
not taken place.

Assurance Area – Governance
Control Objective – To provide assurance that there is an adequate governance
structure in place to manage and monitor FOI requests.

5.1.

5.2.
5.3.
5.4.

5.5.

Overall responsibility for compliance with the with FOI and EIR policy and procedures sits with
the Information Governance Team; the Corporate Information Officer for FOI’s (CIO) and the
Information Governance Manager (IGM).
The CIO is responsible for logging, acknowledging, assigning, monitoring and ensuring
responses within MKC’s statutory obligations on a daily basis.
The IGM is responsible for overall oversight and monitoring of MKC’s compliance with the
legislation and escalation of issues.
Liaison Officers within the service areas are responsible for compiling the information from
the various teams/officers in their service areas within the statutory timeframe. The
responses generally fall to the Information Governance team.
Managers track and monitor case progress to ensure deadlines are met. Performance is
reported to both the Information Governance Board which meets quarterly and is reported
corporately and at SMT on the number of FOI's completed on time.
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5.6

The extracts below are taken from the Freedom of Information Quarterly reporting Information Governance report to CLT Q4 20/21 (FOI demand):
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6.

Assurance Area – Procedures
Control Objective – To provide assurance that the Council has robust processes in
place to track and record requests to ensure target turnaround times are achieved.

6.1.
6.2.

6.3.

6.4.

FOI requests are logged, tracked and processed on the Firmstep system irrespective of the
source of the FOI request.
New requests are acknowledged within 2 working days of receipt including confirmation of
the legislation the request will be processed under and a reference number is generated from
the system. There is a robust process to track and monitor the progress of retrieving the
information requested via assigned responsible FOI officers across the Council’
Access to the system is adequately controlled with only authorised access granted through
username and passworded access. Processes were reviewed and were found to be robust and
ensure that the Council meets its legal requirements in responding to FOI requests within the
required timescales.
Where a FOI request is deemed vexatious in line with Section 14 of the FOI or an EIR request is
deemed manifestly unreasonable as it is vexatious under Regulation 12(4)(b), the request is
refused. The applicant is advised within 5 working days and no later than 20 days from receipt
of the request. Vexatious requests are reviewed by the team and a joint decision is reached as
to whether the request should be refused on the above grounds or not. The team follow the
ICO guide and the team discuss and agree vexatious requests and a decision to refuse the
request is made.

6
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6.5.

Where the information requested is not held by the Council the applicant is advised within 20
days of receipt of the request.

6.6.

Where a FOI request is too large to comply with within the appropriate cost limits set out in
the Freedom of Information and Data Protection (Limit and Fees Regulations) 2004 or an EIR
request is deemed to place manifestly unreasonable burden on the Council under Regulation
12(4)(b) the Council will advise the applicant, including an explanation of why this decision
has been made and the ways in which the request can be refined, within 10 working days and
no later than 20 working days from receipt of the request.

6.7.

Where the request is unclear the Council can seek clarification within 5 working days and no
later than 20 working days from receipt of the request. Applicants then have 40 working days
in which to provide clarification before a request is closed.

6.8.

In line with the FOI Act 2004 there are no charges for requests that are estimated to cost less
than £450.

6.9.

Requests for personal data of the applicant are refused and they are directed to make a
Subject Access Request in line with the Data Protection Act 2018 and the General Data
Protection Regulations of 2018.

6.10. Checks were applied on the system to ensure that only relevant members of staff have access
to the system and to the Freedom of Information requests. The checks showed that only the
FOI team and responsible manager have access to FOI records.
6.11. Audit testing confirmed that robust procedures are in place and procedures had been
followed in all cases tested. From a sample of 20 cases (taken from 1,227 cases in the period
March 2020 to April 2021) the complex cases (i.e multi service cases) were checked and were
assigned to one member of the FOI team in all cases. All cases are assigned to individual
members of the FOI team although non-complex cases are coordinated through the relevant
liaison officer. The results from Audit testing are shown in tables 1-4 below.
Table 1. FOI requests 2/3/2020 to 29/3/2021 shows compliance with the 20-day deadline for
FOI request responses. 919 requests (74.9%) were responded to within the 20-day limit, 308
requests (25.1%) were responded to outside the 20-day limit.
Number of
FOI requests.

1,227

Requests responded
to within the 20-day
deadline
919

% target
met

74.9%

Requests responded to
outside the 20-day
deadline

% target not
met

308

25.1%
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Table 2. Of the 20 cases sampled, 10 were selected that were responded to within the 20-day
timeline and in full compliance with Procedures and the Policy as follows:
Liaison Team assigned to the
request.

Number of cases in the
sample.

Number of days from the
request being received and
the response being issued.

FOI Team
Regulatory Services

2
2

15+18 days
17+18 days

Finance
Procurement
Benefits
Children’s Services
Parking

1
2
1
1
1

19 days
12+18 days
16 days
17 days
13 days

All requests had been submitted in writing and all cases had been processed in accordance
with the Policy and Procedures in good time, being responded to between 12-19 days from
the date of the request.
Table 3. Of the 20 cases sampled, 10 were selected that were responded outside the 20-day
timeline, but in every other respect were completed in compliance with Procedures and the
Policy, as follows:
Liaison Team

Number
of cases
tested

Test
Case

Days taken to
respond from
request date

Days outside
the 20-day
time deadline

Reasons given for
delayed response

Extension of
timeline
agreed with
customer Y/N

1
1
1
1
1
1
1

68
82
65
81
67
63
103

48
62
45
61
47
43
83

Public Interest
Clarification sought
Pandemic
Clarification sought
Clarification sought
System glitch
Clarification sought

Y
N
N
N
N
N
N

FOI Team

3

Planning

3

Housing

2

1

85

65

Clarification sought

N

Children’s
Services

1

1

67

47

Clarification sought

N

Schools

1

1

106

86

Pandemic

Y

All requests had been made in writing. In 2 cases the customer had agreed to the deadline
extension, 8 customers neither agreed nor disagreed to the extension (did not respond). The
cases tested were responded to between 63 and 106 days.
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Table 4. In the period 2/3/2020 to 29/3/2021 there were 1,227 reported FOI requests of
which 308 cases were responded to outside the 20 days limit (25.1%) as follows:
Number of cases

Days in excess of the 20 days
limit.

81
1-10 days over
78
11-20 days over
95
21-30 days over
54
Over 31 days over
Total
308
In the same period 919 cases met the 20-day timeline (74.9%).

% of the total

26%
25%
31%
18%
100%

6.12. Based upon the information provided and the test results the number of cases that exceed the
20-day response deadline is relatively high and is substantially due to the need to seek
clarification from the applicant. As a consequence, the KPI regarding responses within the 20day limit is adversely affected and it is therefore recommended that consideration be given to
review the initial assessment of requests regarding:
a)

b)
c)

7.

The criteria for the decision to refuse the request i.e review the likelihood of
meeting the timeline within the £450 cost limit especially where the request is
unclear. (MAP 1).
Decisions to refuse requests needs to be signed off by a manager and properly
recorded on the system (MAP 2).
Increase the performance indicator target for achieving the 20-day timeline to say
90% (from the currently acceptable level of c.75%) given the stricter criteria at a)
and b) above to more accurately reflect the performance of the team. (MAP 3).

Assurance Area – Records
Control Objective – To provide assurance that the Council’s data retention processes
are robust and all information held by different services is up to date, accurate and
correct.

7.1.
7.2.
7.3.
7.4.

Audit testing of a sample of 20 cases confirmed that information was available and provided
generally in good time to meet the 20-day deadline for the FOI response.
The Council has a Records Retention policy which is the subject of a separate audit review, to
assess compliance with the policy.
FOI officers, Liaison Officers and each service officer involved has a responsibility under the
Council’s own data retention policy to manage their data retention to facilitate FOI requests.
The 20 cases reviewed showed evidence that information flow was good and there was
evidence of documents being retained and produced, suggesting there is compliance with the
policies on record retention. Testing showed that delays were caused mainly due to the need
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7.5.

for further clarification from the applicant rather than the information not being available or
not provided in good time.
Assurance on broader compliance with the record retention policy of the Council is not part of
this audit and was not tested although Information Governance managers are of the view that
data retention guidelines are being complied with across the Council and that the ability to
produce information when requested is in place. No assurance can be given in this respect
within the scope of this audit.
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Non - compliance with
legislation – potential
for fines

Risk

25.1% of FOI requests in
the period 2/3/2020 to
29/3/2021 were
responded to outside
the 20-day limit
substantially due to the
need to seek further
clarification from the
applicant.

H

I

E

E

1

Impact

M

S

I

I

Issue

L

S

M

L

S

H

Ref

Likelihood

Consider implementing
stricter criteria for refusing
requests that are assessed
as “not possible to supply a
response within 20-days” or
would cost more than £450,
or that require further
clarification.

11

Management
Comments
Standard

Priority

Corporate Information
Officer for FOI's (CIO) and
the Head of Service.

Officer Responsible

Action recommended enhancing control or improving operational efficiency.

31/07/2021

Due Date

Requires action to avoid exposure to significant risks in achieving objectives for the area under review.

Action is imperative to ensure that the objectives for the area under review are met.

Recommendation

Standard

Important

Essential

The Agreed Actions are categorised on the following basis:

Management Action Plan
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3

Decisions to refuse an
FOI request is not
formally recorded and
signed off by a manager

2

Financial loss, breach of
legislative requirements.

Risk

The target performance
indicator for responding
within 20 day is low
(c.75% compliance) as a
consequence of I and 2
above.

Financial loss and
impact on resources in
reviewing all cases that
have been refused.

Risk

Issue

Ref

On implementation of
recommendations 1 and 2
review the KPI for
responses compliant with
the 20-day time limit to
90%.

Management to review the
process for approval to
refuse an FOI request and
formally record the
decision.

Recommendation
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Management
Comments

Standard

Standard

Priority

Internal Audit & Risk delivering for

Corporate Information
Officer for FOI's (CIO) and
the Head of Service.

Corporate Information
Officer for FOI's (CIO) and
the Head of Service.

Officer Responsible

31/07/2021

31/07/2021

Due Date

Audit reference number
Distribution List

CLIENT:

Full Report Issued for Action:

Full Report Issued for Information:

Director of Policy, Insight and
Communication.
Lisa Beckett – Head of Customer Data and
Insight.
Yvonne Okonjo – Corporate Information
Officer.

Sarah Gonsalves – Director of Policy,
Insight and Communication
Natasha Hutchin – Deputy S151 Officer.

Issue Date: 2/6/2021
Audit Committee Date: tbc
This audit and report has been prepared in line with the LGSS Internal Audit Manual and has
been subject to appropriate review.
LGSS Chief Internal Auditor Approval:
Quality Reviewed:
Lead Auditor:

Duncan Wilkinson
Jacinta Fru/David Lamb
Alan Bacon/Shannon Sopel
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APPENDIX G

Internal Audit FINAL Report
Records Retention

Governance Opinion
Adequacy of System

Satisfactory

Compliance

Satisfactory

Organisational Impact of findings

Report Issued

Minor

19/08/2021

Audit Committee schedule
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Executive Summary
1.

Background

1.1

The Council produces, receives and retains records that are both hard copy and electronic in
the process of conducting its daily business. Records are retained in compliance with its
statutory duty to comply with legislation and for its own business purposes.

1.2

Data retention law has changed as a result of the UK leaving the European Union. As of
January 2021 UK organisations that process personal information need to comply with the UK
General Data Protection Regulations (GDPR) and organisations are required to create a data
retention policy to help manage the way personal information is handled and stored. The
retention of sensitive information for too long even if stored securely and not misused may
still be a violation of the regulations and requirements. No one piece of legislation explicitly
requires a Retention and Disposal Schedule however the following legislation does make
stipulation in relation to the retention of information:
•
•
•
•
•

Information Management Service, Retention and Disposal Schedule April 2021 v6.0,
Freedom of Information Act - code of practice Section 46 (FOIA),
Data Protection Act 2018 (DPA18),
The General Data Protection Regulations (GDPR),
Public Records Act 1953.

1.3

A records retention policy should provide a set of guidelines that help the Council keep track
of how long information must be kept and how and when information is destroyed when no
longer required. The policy should also outline the purpose of processing the data in order to
justify the data retention period.

1.4

The Lord Chancellor's Code of Practice for Records Retention provides guidance to English
Councils on the types of records that could be kept for each service to ensure compliance
with Section 12 of the code on the management of records to meet likely business needs and
be compliant with legislative requirements.
The guidance describes how long records need to be kept before destruction or transfer to
archives and shows the need to:
•
•
•
•
•
•

1.5

Control the process to ensure it is compliant with legislation,
Manage disposal in line with Data Protection Rules,
Identify records containing personal or specific information quickly,
Improve access to relevant documents and remove old ones,
Reduce storage back-up systems,
Improve access requests under the Freedom of Information Act and Environmental
Information Regulations.

Corporate records including emails and attachments must be managed in accordance with
the Council's retention policy, which has been recently refreshed (June 2021), and includes a
specific email retention policy (June 2021).
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1.6

2.

All staff have a responsibility to comply with the Retention and Disposal Policy and Schedule
in order to ensure the proper management of information throughout the life cycle and to
evidence our commitment to fair processing. The Policy, Insight and Communications team
must ensure there is support, advice and guidance to responsible service managers and to
ensure corporate compliance with the retention schedule to meet the Councils business
requirements and be fully compliant with legislation.

Scope of Audit and Approach

2.1 Scope
This audit sought to review the Council’s Records Retention Policies and procedures to provide
assurance that the Council's record retention arrangements are compliant and meets
legislative requirements and best practice. The audit will check the robustness of record
retention processes and management to provide assurance that:
• Retention schedules are complete and compliant.
• The Policy is being implemented correctly across the Council,
• Records are retained for the required duration, not retained for longer than
required, are properly disposed of and are fully accessible to meet Freedom of Information
and Environmental Information Regulations, and Data Protection Act requests to comply
with the Information Commissioners Office requirements.
• Controls maintained in the Customer and Communities directorate ensure corporate
compliance with the retention schedules.
2.2

Approach
The audit will be undertaken through review of documentation and records and discussion
with team members, with testing to verify processes and effectiveness of controls. The
audit process involved us: • Undertaking video interviews with relevant officers, to ascertain the procedures in place
for managing risk;
• Evaluating whether the procedures in place provided for an adequate and effective level of
control;
• Testing, where appropriate, that the controls identified were operating in practice;
• Reviewing procedures for efficiency and, where appropriate, identify opportunities to
make improvements to processes.

2.3

Acknowledgment
We would like to thank all the members of staff consulted, for their assistance and cooperation during this review.
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3. Internal Audit Opinion and Main Conclusions
3.1

Internal Audit Opinion

3.1.1

The assurance given to the system design is SATISFACTORY because systems
operate to a moderate level with some control weaknesses that present
medium risk to the control environment.

3.1.2

The assurance given for compliance is SATISFACTORY because the control
environment has mainly operated as intended although errors have been detected
that could be prevented/mitigated. The risks associated with the current use of
manual processes (documents and spreadsheets) will be mitigated by moving to
automated compliance. The O365 project work in progress with ICT colleagues.

3.1.3

The organisational impact of the findings is MODERATE because the weaknesses
identified during the review have left the Council open to medium risk
(medium impact on the organisation as a whole).

4.

Main recommendations
Based upon the information provided and the test results,
a)

Management should strengthen overarching governance on record retention, to
ensure compliance and consistency across Council Services by developing a robust,
embedded living automated records management system within the Office 365
environment. (MAP 1).

b)

Consideration should be given to increase managers’ awareness of the Record
Retention requirements and their responsibilities and introduce periodic Record
Retention specific training and record retention training for staff as part of
the induction training. The work with ICT to implement an online solution will
require colleagues to undertake training and review policies on a regular basis and
on request to respond to issue -Meta compliance. (MAP 2).

c)

Although training resources are already deployed and issues are reviewed as they
arise, consideration should be given to strengthen the monitoring of corporate
compliance and take appropriate corrective action where the policy and/or
procedures are not being followed by Service managers, particularly in managing
the destruction of records that are no longer required. (MAP 3).

d)

Review the Document Retention Schedule to reflect the current functions and
activities of the council and provide additional guidance to service managers on
record retention requirements. Move to the IRM functional classification and build
in SharePoint as a living EDRMS with automated retention and deletion schedules
to be in line with best practice and legislation. (MAP 4).
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Detailed Findings

4.

Assurance Area – Policy & Procedures
Control Objective – to provide assurance that there is a Records Retention Policy in
place and it is comprehensive and fit for purpose.

4.1

The Records Retention Policy has recently been approved by the Information Governance
Board, having been updated in June 2021. A review date is also planned for 2024. The Policy
is distributed to managers and is accessible to all staff on the shared drives. The Policy clearly
defines roles and responsibilities for all staff across the Council.

4.2

The Record Retention Policy and Intranet Guidance (June 2021) is robust and covers
information security, record retention, record destruction and archive schedules, and data
protection/data sharing. The Policy is compliant with the legislative requirements of the
Council and follows the guidance provided by the Information Commissioners Office (ICO).

4.3

Information on the intranet provides quick guide for all staff as to what files should be
retained and for how long. Information is created and held for many reasons, some statutory
e.g Audit, Finance, regulatory and business purposes, and are generally managed according
to good practice guidelines. Record retention schedules enables staff to refer to and sets out
what should be retained, for how long and whether to destroy or transfer the records when
the retention is completed. There is reference to the Local Government Association
interactive guidance tool for the retention of different types of files and MKC has subscribed
to this guidance on the LG Inform website.

4.4

Records Retention guidance was maintained on a spreadsheet which shows a Corporate
Retention Schedule of corporate file types. The detail on the worksheets showed Corporate
File Types and that some information can be destroyed without reference to the Council's
Record Retention Schedule; other records are retained permanently as historic archives; the
schedule identifies the records to be preserved to archives. There is also an MKC Email
retention Policy attached which details how long emails should be retained. A recent
exercise to cull all emails over 1 year old has taken place to comply with the email retention
policy.
The guidance specifically makes reference to the ICO Section 46 code of practice on record
retention management and the Lord Chancellor's Code of Practice documents.

4.5

5

Assurance Area – Administration & Management.
Control Objective – To provide assurance that administration and management of
record retention is robust and compliant with the Policy.

5.1

Three functions were selected from the MKC Retention Schedule for review:
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1. Administration – including records in respect of customer complaints, Health & Safety
Fire, Freedom of Information.
2. Finance - including records in respect of Payroll, Invoices and Budget.
3. Information – including records relating to Procurement and Emails.
5.1.1

Administration –
Records were being retained in compliance with the records retention schedule/Policy and
were stored either directly by the system, on the shared drive or via email. Staff were
aware of the Policy and the requirements although no specific training had been provided
in this respect.
Record retention schedules were available for staff to refer to and sets out what should be
retained, for how long and whether to destroy or transfer the records when the retention
period has expired.
There was reference to the Local Government Association interactive guidance tool for the
retention of different types of files and MKC has subscribed to this guidance on the LG
Inform website.
There is a large spreadsheet showing Records Retention guidance which shows a Corporate
Retention Schedule of corporate file types, the reason for retention and the period of
retention after which the records can be destroyed. There was also detail of Corporate File
Types which shows that some information can be destroyed without reference to the
Council's Record Retention Schedule; other records were retained permanently as historic
archives; the schedule identifies the records to be preserved to archives. There is also an
MKC Email retention Policy attached which details how long emails should be retained.
Archived documents are stored with Iron Mountain, a contractor commissioned to securely
store and destroy the records on behalf of the Council. A monthly Iron Mountain report for
April was reviewed and showed what records are stored at Iron Mountain and by which
department. Destructions are carried out annually as per the destruction date on
31/3/year placed on each box by the manager putting the boxes into storage. Iron
Mountain send the Facilities team a list of what has reached its destruction date by each
department which is checked and then approval is given for the boxes to be destroyed as
per the contract (not audited). Monitoring is carried out using a system called Techforge
which holds all the information on.
Three administration areas were tested as follows:
a) Customer Complaints - The Customer Services Manager was contacted and provided
evidence that Customer Service delivery complaints are recorded on Granicus Service
through the "Contact Us" process aligned with MKC policy for managing official complaints
- records are accessed by logging into the appropriate dashboard. Information
communicated by email to one of the shared service inboxes were being retained in line
with the MKC IT policy for the retention of emails. Complaints were being retained for 3
years as per the requirements. Access to records was found to be secure and controlled.
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b) Health & Safety – for example Fire Safety - The Health and Safety team were contacted,
and Internal Audit was shown how health and safety records are generated, received and
stored. The process for how the team interacts with service managers who are responsible
for their health and safety records was reviewed.
The Health and Safety Team receives and stores, for example, incidents and accidents
reports. These are reported by employees via the Health and Safety section on the
Council’s staff intranet page. Once reported there is an auto-generated pdf document that
is sent to the responsible manager and the Health and Safety Team in their team inbox. All
incidents and accidents are logged by the Health and Safety team onto a password
protected excel spreadsheet for capturing details from the reports, tracking required follow
up actions, and for allowing for generation of statistical data. The incident and accident
reports are retained indefinitely and are not deleted, but the Health and Safety team are
faced with difficulties when copies of the pdf documents are requested as retrieval is a
slow process from the inbox.
Any records that form part of an investigate carried out following an incident or accident
are stored within the network P:/ drive in an investigations folder. Where reports are made
under the requirements of RIDDOR, the records of these are also stored within the P:/
drive. In both cases, all information is retained indefinitely and is not deleted. The Records
Retention Policy is being complied with in this aspect and records are retained according to
and for various legislative requirements (i.e. RIDDOR and The Limitation Act).
Responsibility for retaining the health & safety forms/records sits with the responsible
service manager. The Health & Safety team do carry out audits to ensure the health &
safety requirements are being met and, where identified, ensure actions are followed up.
Whilst there is reliance on the responsible managers to manage the retention of prime
records, Managers are required to produce documents when requested/audited by the
Health & Safety team and records are being produced when requested and therefore meet
the requirements. Access to records was found to be secure and controlled.
c) Freedom of Information. Testing from the recent FOI audit showed records recorded on
FIRSTEP are retained for a minimum of 2 years and are readily accessible to the FOI team.
No evidence was provided regarding a destruction schedule but the FIRSTEP system data is
managed in accordance with the guidelines. Records were found to be retained in
compliance with minimum retention periods but reliance on systems purging and periodic
file reviews rather than a structured destruction plan. Access to records was found to be
secure and controlled.
5.1.2

Finance:- Finance records are retained for at least the minimum retention period in
compliance with the Council’s retention schedules. No hard copy records are kept other
than the old hard copies pre-ERP that were archived. Destruction dates were noted on
each box, but no monitoring has taken place. No formal regular review had been
undertaken recently, of documents on the shared finance drive- the last review was 2 years
ago. Records are retained in compliance with minimum retention periods but reliance on
systems purging and periodic file reviews rather than a structured destruction plan.
Records can be retrieved quickly, and staff are aware of storage locations and what is in
storage. Access was found to be secure and is adequately controlled.
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Electronically stored documents are retained for longer than the requirement and there is
no structured control over the destruction of records that are not required. No training has
been provided to the finance team on record retention. Finance records are retained
on ERP, only records since 2018 retained so no purge has taken place (7 years) yet. No hard
copies are retained.
Three Finance areas were tested as follows:
a) Budget: A Finance Business Partner was contacted, and evidence was provided that
showed budget papers are held electronically, some are saved corporately, and others held
by the service finance teams. No paper records are retained. Records are retained mainly
to comply with statutory regulations and others are kept for business reasons. It was
confirmed that Finance staff were familiar with the guidance but there was no formal
process documented for the retention of records. Documents are held on the finance drive;
paper copies were sent to storage several of years ago with destroy dates on them. No list
of records in storage is available to finance staff but all records could be past the destroy
date now. Documents are secure on the Finance drive and are easily accessed by finance
staff with permissions. When the Finance drive was created two years ago a review of
documents took place but there is no regular review of documents. Training on record
retention is on induction for new staff on use of the Finance drive/folders but there is no
specific training on retention of records. Budget papers are retained for 6 years, last purge
2 years ago i.e not regular. Records are held securely and can be retrieved quickly when
required.
b) Invoices: Responsible officers in both Cambridge County Council and Milton Keynes Council
were contacted. In Cambridge CC accounts payable invoices are system generated
documents such as remittance advices and purchase orders which are retained in ERP.
Records are retained for statutory purposes. Invoices received are scanned into pdf format
and imported into ERP. Paper copies are retained until the reconciliation for imported
invoices and images is completed c.24 hours, then they are destroyed. Training had been
provided to those staff who open post and scan invoices regarding retention and
reconciliation of data imported into ERP. No ERP data was migrated when the system went
live in 2018 and data purge is scheduled for 7 years. Records are held securely and can be
retrieved quickly when required.
c) Payroll – The HR Transactional Services Manager in West Northampton County Council
confirmed that all payroll related information is retained for audit/statutory/regulatory and
business reasons. Files are held on share point by West Northants Council or sent to
document archive with a destruction date on them. HMRC data is kept for 4 years and
pension information held indefinitely. Access to files is by restricted to preserve security.
Share point and other files tested were not older than the required timescales. Training is
provided by team leaders and is not formally delivered.
5.1.3

Information:
Of the two areas tested there were formal regular review of shared drive documents.
Records are retained in compliance with minimum retention periods but there is a reliance
on systems purging and periodic file reviews rather than a structured destruction plan.
Records can be swiftly recovered from storage and staff are aware of storage locations and
what is in storage. Access was found to be secure and is adequately controlled.
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Electronically stored documents are retained for longer than the requirement and there is
no structured control over the destruction of records that are not required. No training has
been provided

Two areas were tested as follows:
a) Procurement:
It was confirmed that records are retained electronically but are not formally
controlled in terms of their destruction. Staff had not received any training on records
retention, and all documents were pertaining to an individual tender including emails
approvals, tender specifications terms & Conditions, evaluations and award decisions
were being retained. Records were retained for business reasons.
There was no direct control of documents retained and not destroyed. Instead, these
were archived within project folders saved locally on shared folders on the :L drive and
on the e-Tendering portal provider platform.
As at the date of the Audit, there was no record of retention or destruction dates on
the project folders. Access to the folders is limited to the procurement team. There has
been periodic destruction of tender docs that are 10+ years old but the review is not a
regular task, more like an annual review of files on the local drive folders. Monitoring is
limited as there is no formal structure for the destruction of documents. No member of
the procurement team has received any training on the retention of documents. The
team plan to introduce training for the team and will develop a retention schedule and
manage it.
b) Emails:
No testing was carried out as part of this audit – the Corporate IT Email retention policy
was introduced in June 2021 and there is already in place action to purge emails after
12 months and is being enforced.
5.2

The Record Retention Schedule was compared to other similar sized Local Authorities for
example Coventry County Council of similar size to Milton Keynes Council. It was found that
the MKC Records Retention Schedule was not as robust as Coventry County Council and
could be strengthened to show a more comprehensive coverage of services which will
improve the guidance provided to managers on record retention applicable to their service
area. (See MAP 4).

6

Assurance Area – Compliance
Control Objective – To provide Assurance that the Council is compliant with its
legislative requirements and MKC Document Retention Policy.
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6.1

6.2

6.3

6.4

6.5

7

Testing confirmed that records are being retained in compliance with the policy and
procedures and legislative requirements. Managers are aware what records are retained and
where they are stored. Other than records held on managed systems there is generally no
system in place to manage record retention, storage and disposal. Records are in some cases
being retained for longer than necessary.
The Information Governance Board (IGB) has noted that records can’t always be recovered
quickly and there are inconsistencies in the way record retention is managed across the
services and this is a finding in areas tested. There is an awareness of the retention schedule
and of the procedures, but testing showed that although training has been delivered in the
last 12 months, and is available on request and given where issues are identified, there is a
need for more formal specific record retention training to reinforce the training briefly
touched on during staff induction.
The Record Retention Policy and guidelines is compliant with the legislative requirements
and the guidance provided by the Information Commissioner’s Office (ICO). Testing
confirmed that the areas tested have retained records for at least the statutory or the
defined periods within the Corporate File Types retention schedule.
A discussion with the Head of Customer Data and insight highlighted that it’s not possible to
give 100% assurance of compliance without an automated piece of technology monitoring
every keystroke. However, there is in place an updated suite of policy and guidance
documents and planned training activity. There is training and guidance material signposted
on the intranet. The current state of and future plans for retention were discussed and
Information Governance Board (IGB) reports to the Security Management Committee
responding to concerns raised relating to the handling of FOI and record retention
management. The importance of there being a correct regime to manage information is
clearly understood and there is now an email retention policy (June 2021). The Retention
schedule has been reviewed in line with the Institute of Records Management best practice.
The IG team have provided enhanced templates to services to ensure that they are capturing
appropriate records and applying correct treatments for storage retention and disposal, the
retention schedule is also attached. It has been recognised by the IGB and the Council that
records management in some services needs improvement (for example, Planning Service).
Records are retained in compliance of the guidance but have not always been stored in such
a way as to make it easy to identify and simple to retrieve and disclose if required. There is
now a checklist for the IG team to work to and clearly defined IG team responsibilities. The
IG team are working with Planning to introduce a defined agreed process when requests on
planning related information is requested. Proactive steps are being taken working with ICT
colleagues to exploit tools to create a robust embedded living automated records
management system within the office 365 environment for completion by 30 April 2022 (See
MAP 1, 2 and 3).

Assurance Area – Security
Control Objective – To provide assurance that records are stored securely with
appropriate restricted access.
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7.1

Across all areas tested records were found to be stored on systems that have secure access
controls and within local drives that are restricted to the relevant team’s access permissions.
The responsibility for the security sits with the local system administrators, business systems
team or IT or individual teams for the locally stored records. Each officer is responsible for
the retention of its records in accordance with the policy and schedule of retention and of its
security.
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1

Ref

Likelihood

Impact

M

S

I

I

H

I

E

E

robust, embedded,
living automated
records management
system within the Office
365 environment to
effectively corporately
manage record

Manual process in
place for managing
retention and deletion
reliance on officers
understanding and
following excel
retention
schedule Lack of a

Issue

L

S

M

L

S

H

Strengthen the overarching
governance, to ensure
compliance and consistency
across Council Services, by
developing a robust,
embedded living automated
records management
system within the Office 365
environment.
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Management
Comments

Important

Priority

Lisa Beckett – Head of
Customer Data and Insight.

Officer Responsible

Action recommended enhancing control or improving operational efficiency.

30 April
2022

Due Date

Requires action to avoid exposure to significant risks in achieving objectives for the area under review.

Action is imperative to ensure that the objectives for the area under review are met.

Recommendation

Standard

Important

Essential

The Agreed Actions are categorised on the following basis:

Management Action Plan
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3

2

Ref

Increase manager
awareness of the Record
Retention requirements and
their responsibilities and
consider introducing
periodic Record Retention
specific training and
introduce the record
retention requirements of
all staff at induction
training.

Monitor corporate
compliance and take
appropriate corrective
action where the policy
and/or procedures are not
being followed by Service
managers, particularly in

Insufficient Corporate
controls to ensure
compliance with Record
Retention Schedule.

Recommendation

Insufficient manager
awareness and training
of staff responsible for
the retention of records
within Council Services.

retention across the
Council.

Issue
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Management
Comments

Important

Standard

Priority

Internal Audit & Risk delivering for

Lisa Beckett – Head of
Customer Data and Insight

Lisa Beckett – Head of
Customer Data and Insight

Officer Responsible

30 April
2022

31 October
2021

Due Date
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4

Ref

Document Retention
Schedule is not
Comprehensive.

Issue

functional classification
and build in SharePoint as
a living EDRMS, with
automated retention and
deletion schedules, in line
with best practice and
legislation.

Move to the IRM

Review the Retention
Schedule to reflect the
current functions and
activities of the Council to
increase the guidance to
managers.

managing the destruction of
records that are no longer
required.

Recommendation

14

Management
Comments

Important po

Priority

Internal Audit & Risk delivering for

Lisa Beckett – Head of
Customer Data and Insight

Officer Responsible

30
September
2021

Due Date
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APPENDIX H

First-tier Tribunal
(General Regulatory Chamber)
Information Rights
Appeal Reference: EA/2020/0138
Decided without a hearing: 21 December 2020
BEFORE
JUDGE DAVID THOMAS
TRIBUNAL MEMBERS ANNE CHAFER AND PAUL TAYLOR

BETWEEN
LINDA WARDLAW
Appellant
and
THE INFORMATION COMMISSIONER
First Respondent
and
MILTON KEYNES COUNCIL
Second Respondent

MODE OF HEARING
The parties and the Tribunal agreed that this matter was suitable for determination on
the papers in accordance with rule 32 Chamber’s Procedure Rules. The mode of hearing
is ‘P’.
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DECISION AND REASONS
The appeal is allowed. The Council is required to take the act stipulated in
paragraph 73 within 28 days.
NB Numbers in [square brackets] refer to the open bundle originally before the
Tribunal. The Council subsequently provided a further bundle with its Response:
references to these documents are [MKC/number].
1. This is the appeal by Ms Linda Wardlaw against the rejection by the Information
Commissioner (the Commissioner) on 3 March 2020 of her complaint that Milton
Keynes Council (the Council) had wrongly failed to disclose certain information to
her under regulation 5 of the Environmental Information Regulations 2004 (EIR).
The Council’s position is that it has disclosed all that it holds within the scope of
the request and some additional information as well.
2. The Tribunal is satisfied that it can properly determine the issues without a hearing
within rule 32(1)(b) of The Tribunal Procedure (First-tier Tribunal) (General
Regulatory Chamber) Rules 2009 (as amended). 1
The background
3. The background to the request relates to a planning application for the demolition
of a warehouse known as Blakelands and its replacement by a larger warehouse. In
fact, there were two applications for the same development. Following the first
application, in November 2016 (the 2016 application), a planning case officer (who
will be referred to as ST) omitted to include a number of the conditions the Council
had intended to attach to the permission when communicating the decision. This
was in January 2018. 2 The planning applicant subsequently made a repeat
application in September 2018 (the 2018 application). This was eventually granted,
despite the objections of the residents’ group of which Ms Wardlaw is a leading
light, Blakelands Residents Association.
4. There have been internal and external inquiries into what went wrong with the 2016
application. Ms Wardlaw also brought a judicial review, which was settled by
consent. Both ST and the Chief Planner (whom we will refer to as BL) left the
Council around this time, although it is not clear whether in either case this was
related to the error. The Tribunal is not directly concerned with any of these matters
but notes that the planning applications have excited considerable controversy,
with national as well as local media coverage. Whether information is held by a
public authority – the issue in the present appeal – is a question of fact, unaffected
by whether the information is important or not. However, where information is or
may be important the Tribunal must be particularly assiduous in ensuring that
information is correctly identified as being held. The purpose of the EIR, like its
1
2

SI 2009 No 1976
See the undated briefing note for Corporate Director Place (exhibit LW1 to Ms Wardlaw’s Reply)
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sister legislation the Freedom of Information Act 2000 (FOIA), is to facilitate the
accountability of decisions taken by public bodies and informed public debate, and
it is obvious that those twin objectives cannot be met if important information is
wrongly withheld.
The request and the Council’s response
5. On 13 February 2019, Ms Wardlaw made this request of the Council:
‘Please send me the following information in relation to planning application
18/02341/FUL
1. The pre-application advice provided by [ST] and [BL] with the applicant and their
agents
2. The covering letter that was submitted with the planning application
3. All correspondence between the Council’s officers and the applicant and their agents
in relation to this application
…’.
6. Ms Wardlaw made the request under FOIA and the Council initially treated it as a
request under that legislation. Prompted by the Commissioner, however, it later
agreed that the information was ‘environmental information’ within regulation 2 of
the EIR.
7. The Council responded on 18 March 2019 to the request. In relation to the first part,
it maintained that it did not hold any information. It provided the letter the subject
of the second part. It also provided considerable information relating to the third
part. In addition, it gave a weblink to its planning portal.
8. Ms Wardlaw made a review request on 17 April 2019 [45]: ‘It is quite clear that the
response to this request is incomplete as there clearly would have been a
significant amount of communication between officers and the applicant/agents.
To be clear, I would like to see all correspondence between Council officers in
relation to this application and all correspondence between Council officers and
the applicant/applicant’s agents’.
9. This provoked the Council into exploring with Ms Wardlaw the intended scope of
the third part of the request. During a telephone call on 23 April 2019, she
maintained that it extended to internal as well as external correspondence. On 10
May, at the Council’s request she delineated the periods she wanted the first and
third parts to cover: January to September 2018 and September to December 2018
respectively.
10. On 5 July 2019, the Council provided further information, in four files containing
583 pages. It wrote: ‘Having reviewed and from speaking with yourself MKC has
agreed to respond, as part of our review, to your wider request for all
correspondence regarding this planning application between MKC officers,
3
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applicants and agents from January 2018’. The Council later clarified that it did
not accept that it was obliged to comply with the ‘wider request’ but decided to do
so to be helpful. The Tribunal returns below to the scope of the requests.
11. According to evidence from the Council in the course of the appeal, Ms Wardlaw
has made other requests for information touching on the planning applications. In
March 2018, she requested emails relating to both planning applications. The
Council says that it complied with that request and Ms Wardlaw has not
contradicted this. In August 2019, she requested information about non-disclosure
agreements entered into with employees of the Council’s Development Control
Department over the previous two years. The Council declined to disclose the
information, relying on the exemption in section 40 FOIA (personal information)
given that it related to just one individual. Finally, in November 2019 Ms Wardlaw
made a request about the alleged deletion of ST’s emails, an issue which is also
relevant to the present case. The Council regarded the request as a repeat request
within section 14(2) FOIA. The Commissioner upheld her complaint in August
2020. 3
Proceedings before the Commissioner
12. Still dissatisfied with the Council’s response to the first and third parts of the
present request, Ms Wardlaw submitted a complaint to the Commissioner on 5
July 2019 [50].
13. The Commissioner made detailed enquiries of the Council, which responded on
25 November 2019 and 17 February 2020. The Council explained the searches it
had made, both paper and electronic. It also discussed the deletion of emails by ST
and BL prior to Ms Wardlaw’s request, the absence of backups of those emails and
its unsuccessful attempts to recover them. All Council officers involved in the
2018 application had been contacted, it said. In its email of 17 February 2020, it
proffered explanations why particular documents Ms Wardlaw said she would
have expected to see did not in fact exist (see further below).
The Commissioner’s decision
14. The Commissioner gave her decision on 3 March 2020 [1]. She concluded that the
Council had carried out all the necessary searches for the requested information
and had disclosed everything it held, albeit not in a timely manner. The
Commissioner criticised the Council’s delay in dealing with the review and said
that its clarification of the scope of the third part of the request provided no excuse.
The Commissioner did not herself comment on the proper scope.
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The Notice of Appeal and the Commissioner’s Response
15. Ms Wardlaw based her appeal on two grounds. First, more internal correspondence
should have been disclosed. The searches carried out by the Council were
inadequate – for example, there was no evidence that searches had been made of
other departments which would have been involved in the planning process, such
as Environmental Health and Highways. She again gave examples of documents
she would have expected to see (discussed below).
16. The second ground related to the deleted emails. Ms Wardlaw referred to a
conference call initiated by the Service Director of Growth Economy and Culture
(whom the Tribunal will refer to as TD) on 8 May 2019. TD had explained that the
planning case officer [ST] had deleted her entire mailbox before leaving the Council
and that attempts to recover the emails had been unsuccessful. The backup had
already been overwritten. However, Ms Wardlaw said that she had now been
informed that ST categorically denied deleting her entire mailbox: she had only
deleted personal emails. Ms Wardlaw also suggested that the Council’s claim that
retention of emails was at the discretion of the officers concerned conflicted with its
retention policy: the policy said that all emails in an officer’s inbox were
automatically archived after three months for three years and all emails in
subfolders over a year old were also automatically archived for three years.
17. The Commissioner in her Response made the point that the question was not what
documents the Council should have had but what it did in fact have. If the Tribunal
required further clarification, it would need to join the Council as a party or require
it to provide submissions.
Case Management Directions (CMD)
18. The Tribunal did join the Council, via CMD issued on 18 August 2020. It said this
about the scope of the first and third requests:
‘With regard to Part 1, the Tribunal is minded to construe the request as extending to
(i) any written communication between Council planning officers and the applicant or
their agents relating to the second application, whether or not a particular
communication includes advice; and (ii) any note of a telephone or face-to-face
discussion between the officers and the applicant or their agents about that application,
in each case before the application was submitted.
Part 3 may be more problematical. On its face, it may be said to encompass only
(external) correspondence between officers and the applicants or their agents and not
also internal officer correspondence. 4 Following its initial response, the Council
sought clarification from Ms Wardlaw as to the scope of the request. She said she
wished to see internal as well as external correspondence. The Council said that it
regarded this as widening the scope of the request but agreed to provide internal
4

including, in each case, notes of discussions
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correspondence in order to be helpful. It duly provided much internal correspondence
but Ms Wardlaw says there are gaps.
The scope of a request crystallises when it is made, though clarification may be sought
later. On general principles, a request may not be expanded later, certainly after the
public authority has made its initial response. If the requester wishes to have additional
information, she must make a fresh request.
The question here is whether Part 3 can reasonably be construed as extending to internal
correspondence or whether this represents an impermissible extension’.
19. The Tribunal also directed witness statements by the Council, including one from a
senior IT officer, addressing specified matters.
The Council’s Response and witness statements
20. In its Response, the Council said that it had now conducted searches of departments
other than the planning department. It disclosed a significant volume of documents,
although many were in fact duplicates of documents already disclosed. Its
justification for not earlier searching emails held by other departments was that
they would also have been held by the planning officers.
21. The Council addressed the scope of the first and third parts of the request. In
relation to the first, it said that the term ‘pre-application advice’ had a specific and
established meaning in the planning context: it usually referred to formal preapplication advice for which a fee was paid, although it could also extend to
informal queries and responses about the practicalities of making planning
applications. It did not, however, extend to general correspondence of any nature.
22. The question was nevertheless academic because the Council had carried out
searches in line with the Tribunal’s provisional view of the scope of the first part
and had now disclosed all general pre-application correspondence.
23. In relation to the third part, the Council’s position was that it did not include
internal correspondence. However, the question was again academic because the
Council had disclosed such correspondence. Further attempts were being made to
recover deleted emails from the backup server. If successful, they would be
disclosed.
24. Sarah Gonsalves, Director of Policy, Insight and Communications at the Council,
made an undated witness statement in response to the CMD. She addressed the
Tribunal’s directions about specific documents (see further below). More generally,
in relation to the deletion of emails she exhibited and quoted from the Council’s
email policy Mailbox Management, updated in February 2019 (which, no doubt
coincidentally, was around the date of Ms Wardlaw’s request):
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‘Email systems are not suitable for long term document management. Messages
should only be managed in email applications for a short period before being either
deleted or transferred to a line-of-business system application, document management
system, or a managed file share like any other business document. Data should not be
held for longer than is necessary for the purpose. In order to comply with legislation it
is imperative that unwanted emails are deleted. As a baseline the following controls
should be implemented:
• All mail that has not been moved into inbox subfolders or other line of
business applications/file shares after 12 months should be deleted
…’.
(The emboldened sections are in the policy; the underlining is Ms Gonsalves’ save
for the ‘not’ in the bullet point which is in the policy).
25. The policy also says that personal emails are no longer permitted and that the
Council reserves the right to monitor emails.
26. Ms Gonsalves also exhibited an undated document entitled MKC Retention Schedule
for Corporate File. This sets out the retention period for different types of documents
along with any legal or other basis. The document is not easy to read because of the
way it has been presented. However, there is a general category, ‘Emails’, the legal
basis for retention of which is said to be ‘public duty’. Under the heading ‘Security
Classification’, the entry is ‘Protectively marked according to their content’. Under
the heading ‘Retention/review period’, the following text has been struck through
(with nothing to replace it):
‘All mail that has not been moved into inbox subfolders or other line or business
applications/file shares after 3 months will automatically be archived for 3 years and
then deleted.
All mail in inbox subfolders over 1 year old will automatically be archived for 3 years
and then deleted.
(taken from Corporate Email policy on Intranet)’.
27. This passage, it will be recalled, Ms Wardlaw relied on in her Grounds of Appeal.
Ms Gonsalves offers no explanation as to why the passage has been struck through
or when this happened. There appears to be no specific policy in relation to
planning documents but in her statement Ms Gonsalves says that the Council
usually keeps planning information for 15 years – she says this is as per the
retention policy but does not identify which part – and does not currently delete
published planning application information as a matter of practice. This would not
extend to internal emails.
28. In paragraph 20 of her statement, Ms Gonsalves said, somewhat elliptically:
‘… Reviews of the inbox in question [ST’s] were carried out as part of this exercise and

gaps in correspondence have been identified. In the interests of candour, there does
appear to be correspondence missing from the inbox where the Council would expect to
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see activity. But that does not mean that such correspondence was necessarily missing:
or if it was, that it was improperly deleted, for the reasons set out above.
We are unable to identify exactly what was deleted and therefore we cannot be certain
of what was deleted or why. The entire inbox was certainly not deleted (not that there
is any requirement for it not to be), and there has never been any suggestion that this
was an attempt to cover up wrongdoing’
29. Hazel Lewis, Head of IT and Print at the Council, also made a witness statement,
on 17 September 2020. She explained that verbal requests were made by her
department to recover suspected deleted emails. None was recovered, it appears
because deletion had taken place more than 28 days before the attempt was made:
after 28 days, deleted items are no longer archived and are removed from the server
via an automated process.
30. Ms Lewis then said this:
‘I note the retention schedule at page 105 of the appeal bundle and the comment that
emails are archived. I can confirm that this process was never undertaken as a decision
was made not to undertake the archiving process. As a result, emails are retained as I
describe above and there is no ability to recall emails that have been deleted for more than
28 days’.
31. In fact, p105 of the appeal bundle does not contain a retention schedule and it is not
clear to what Ms Lewis is referring.
Reply by Ms Wardlaw
32. The Tribunal invited Ms Wardlaw to reply to the Council’s Response and witness
statements.
33. She made a number of points. First, she said that, on 20 July 2020, she had made a
complaint to Thames Valley Police of misconduct in public office in relation to the
planning applications. A 207-page dossier had been passed to the Economic Crime
Unit. She said she understood that the police were considering whether potential
evidence of wrongdoing had been intentionally deleted and whether this amounted
to a criminal offence. The Tribunal has no further evidence about the police
investigation.
34. In relation to the scope of the third part of her request, Ms Wardlaw said her
intention had been to include internal Council correspondence. She acknowledged
that it could have been expressed more clearly.
35. Ms Wardlaw disputed the claim by Ms Gonsalves that there was no suspicion that
officers had acted in an inappropriate way. An email from the Interim Development
Management Manager to colleagues on 14 November 2018 – recently disclosed by
the Council and now exhibited to Ms Wardlaw’s Response as ‘LW2’ – recorded that
‘[redacted but thought to be ST] unhelpfully deleted all of her email in all folders
8
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and wiped her h:drive … IT have disabled her accounts from today so that she is
not able to access them remotely. Given that she is still employed by the Council
until 28 December 2018 (but using up leave etc), is what she has done a breach of
conduct and if so what are the consequences?’ The author also sought authorisation
for IT to attempt recovery of deleted emails.
36. In addition, the Corporate Director Place had sent an email to BL, copied to TD, on
4 September 2018, after an internal audit had been commissioned, suggesting:
‘Audit need to be aware this could turn into a serious disciplinary issue and they
have to gather evidence in that light’.
37. Ms Wardlaw’s point is that it is surprising – to put it mildly – that ST and BL were
allowed to delete emails in the context of the controversy which was still brewing.
She exhibits a briefing note for the Corporate Director Place (which is undated but
which Ms Wardlaw suggests was written in late August 2018) by BL, the Chief
Planner, in which he notes that ST and her manager failed to pick up the missing
planning conditions despite five checks and training and says that Counsel’s
Opinion had been commissioned.
38. Ms Wardlaw also says that Ms Gonsalves was wrong to say, in an exhibit to her
statement, that ST and BL had left the Council in November 2018. ST may have
physically left then but her contract continued until 28 December 2018. Ms Wardlaw
exhibited an email from BL to the residents’ group – the copy is undated but Ms
Wardlaw says it was sent in January 2019 – referring to the postponement of a
planning committee meeting scheduled for 7 February 2019. Ms Wardlaw argues
that this shows that BL may still have been employed by the Council after she made
her request on 13 February 2019.
39. Ms Wardlaw notes that, contrary to Ms Lewis’s claim that IT had been unable to
recover any deleted emails, an email from the Interim Development Management
Manager to colleagues on 22 July 2020 now disclosed by the Council reported that
‘IT did recover everything that they could after it was authorised but there was
nothing Blakelands related left in there’. That indicates that some emails were
recovered.
40. Ms Wardlaw expresses surprise that there were no backups of emails beyond 28
days and that the decision was taken not to archive emails in accordance with the
Council’s retention policy. Her main criticism, however, is of the thoroughness of
the searches carried out by Council. She identifies further documents she believes
it should hold (discussed below).
41. The Tribunal had asked Ms Wardlaw to evidence her claim that ST had, contrary to
the Council’s claim, only deleted personal emails prior to leaving. In her Reply, Ms
Wardlaw explained that this information had been given to her in confidence by a
third party. In addition, the police had told her that her contacting ST could
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prejudice its investigation. She suggested that the Tribunal direct ST to produce a
witness statement if relevant to the appeal.
42. Importantly, however, Ms Wardlaw now appears to acknowledge, in light of the
email from the Interim Development Management Manager on 14 November 2018,
that ST had indeed deleted her entire inbox and wiped her ‘h’ drive, certainly in
relation to Blakelands.
Discussion
EIR
43. The first question for the Tribunal is whether the request is governed by the EIR or
by FOIA. That in turn depends on whether the requested information constitutes
‘environmental information’ within regulation 2(1) of the EIR. 5 If it does, section 39
FOIA exempts the request from that Act.
44. The definition of ‘environmental information’, though not limitless, is very wide. In
Department for Business, Energy and Industrial Strategy v Information Commissioner and
Henney, 6 the Court of Appeal looked for a sufficient connection between the
information requested and the environment.
45. The Tribunal accepts that there is a sufficient connection here, given that the
information relates to a planning application for a large industrial building. In fact,
however, its decision would be the same if viewed through the prism of FOIA.
The relevance of the police investigation
46. The Tribunal considered whether it should stay the appeal pending the
investigation by Thames Valley Police. It has decided that it would not be
appropriate to do so. Ms Wardlaw’s complaint to the police appears to relate to the

‘”environmental information” has the same meaning as in Article 2(1) of the Directive [Council Directive
2003/4/EC], namely any information in written, visual, aural, electronic or any other material form on—
(a) the state of the elements of the environment, such as air and atmosphere, water, soil, land, landscape and
natural sites including wetlands, coastal and marine areas, biological diversity and its components, including
genetically modified organisms, and the interaction among these elements;
(b) factors, such as substances, energy, noise, radiation or waste, including radioactive waste, emissions,
discharges and other releases into the environment, affecting or likely to affect the elements of the environment
referred to in (a);
(c) measures (including administrative measures), such as policies, legislation, plans, programmes,
environmental agreements, and activities affecting or likely to affect the elements and factors referred to in (a)
and (b) as well as measures or activities designed to protect those elements;
…
(e) cost-benefit and other economic analyses and assumptions used within the framework of the measures and
activities referred to in (c)
…’.
6 [2017] EWCA Civ 844: see especially paragraphs 13-17
5
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deletion of emails rather than the wrongful failure to disclose information which is
held.
47. It is always possible that a police investigation into why emails were deleted might
throw up documents which still exist and which should have been disclosed under
the request, but that is speculation. The appeal has been outstanding for some time
and needs to be brought to a resolution. The Council has committed to disclosing
any further information it comes across.
The duty to disclose under the EIR
48. Regulation 5(1) of the EIR provides:
‘(1) Subject to paragraph (3) [personal data] …., a public authority that holds
environmental information shall make it available on request’.
49. In addition to personal data, there are various exceptions to the duty to provide
information, set out in regulation 12, but the Council has not relied on any of these.
50. Under the EIR, members of the public therefore have a qualified right to
information held by public authorities on request. The information must be in
‘written, visual, aural, electronic or any other material form’. 7 It is self-evident that
a public authority can only disclose information which it holds.
51. The fact that an authority might be expected to hold particular information is not
determinative but could indicate that it does, in fact, hold it. Equally, if one would
not expect an authority to hold the information, that might be a good indication that
it does not hold it. Ultimately, however, an assessment has to be made, on the
balance of probabilities, whether in all the circumstances the authority holds the
requested information.
52. It is also important to understand that there is no obligation under the EIR (or FOIA)
on a public authority to obtain or create information so that it can be supplied to a
requester, however easy that would be to do. The obligation is limited to disclosing
what an authority holds around the time of the request. That could extend to
deleted electronic information, if recoverable.
Scope of the requests
53. Before the Tribunal – and indeed, a public authority and the Commissioner – can
consider whether information is held, it is necessary to delineate the scope of a
request. The Commissioner fell into error in failing to delineate the scope of the
third part of Ms Wardlaw’s request given the disagreement about scope.

7

See the definition of ‘environmental information’ in regulation 2(1)
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54. As noted above, the Tribunal gave an indication of its thinking about the scope of
the first and third parts in the CMD issued on 18 August 2020.
55. It has decided that the first part – ‘The pre-application advice provided by [ST] and
[BL] with the applicant and their agents’ - does indeed extend to (i) any written
communication between Council planning officers and the applicant or their agents
relating to the second application, whether or not a particular communication
includes advice; and (ii) any note of a telephone or face-to-face discussion between
the officers and the applicant or their agents about that application, in each case
before the application was submitted.
56. In particular, it has not given the phrase ‘pre-application advice’ any technical
meaning. Ms Wardlaw, as an unrepresented requester, cannot be expected to have
known about that meaning. As the CMD noted, requests for information under the
EIR or FOIA are to be construed liberally, in line with guidance given by the House
of Lords in Common Services Agency v Scottish Information Commissioner. 8
57. There are limits, however, to liberality of construction. The Tribunal has decided
that the third part of the request – ‘All correspondence between the Council’s
officers and the applicant and their agents in relation to this application’ –
encompasses only the external correspondence which the Council had with the
planning applicant and its agents and does not extend to internal communications.
It is syntactically impossible to construe it as including internal communications.
58. The Tribunal accepts that Ms Wardlaw may well have intended her request to
extend to such communications. Indeed, her review request [46] proceeded on the
basis that she did. However, requests have to be construed objectively according to
the words used, not subjectively in line with what the requester says was her
intention, albeit that the surrounding circumstances as well as common sense can
aid objective construction. It is also true that, under regulation 9(1) of the EIR, public
authorities have a duty to provide advice, where reasonable to do so, to requesters
and prospective requesters. Had the Council explored the scope of the third part
with Ms Wardlaw on receipt of the request, as it did when she requested a review,
she would no doubt have provided the clarification then that she did later.
However, the fact that the Council may have been in breach of regulation 9(1) – the
Tribunal makes no finding about this 9 – does not assist the Tribunal with
construing the third part.

[2008] UKHL 47
In her request, Ms Wardlaw said: ‘If this request is too wide or unclear, I would be grateful if you could
contact me as I understand that under the Act, you are required to advise and assist requesters’. The
Council would no doubt say that the request was not unclear and that it was only when Ms Wardlaw
signalled in her review request that she had expected to see internal correspondence that it realised there
was an issue about scope. Indeed, Ms Wardlaw described the request as ‘straightforward and simple’ in
her email of 16 May 2019 [47]
8
9

12
(78)

59. Where a requester has second thoughts, after the public authority has given its
initial response, that she would like more information, the correct course is to make
a further request. Indeed, it has now emerged that the Council assigned a new
number to what it regarded (correctly) as the expansion of Ms Wardlaw’s request
as originally formulated (see [MKC/C24]).
60. The Council says that all this is academic because it has in fact provided all the
information within the scope of the first part of the request as construed by the
Tribunal and has provided all the information it holds within the third part, even
internal communications. The Tribunal has considered whether particular internal
communications which Ms Wardlaw has highlighted as missing are held, in case it
is wrong about scope.
Particular information Ms Wardlaw has highlighted
61. In her first ground, Ms Wardlaw complains about the inadequacy of the Council’s
searches. In its CMD issued on 12 October 2020, the Tribunal asked her to identify
documents which she thought were still missing (following the further disclosure
by the Council). These are the documents Ms Wardlaw identified in her Grounds
of Appeal and Reply:
i.

In paragraph 10 of her Grounds of Appeal, she points out that an email from
BL to the Head of Urban Design and Landscape Architecture on 28 September
2018 referred to ‘previous correspondence’. No such correspondence has been
disclosed. On the Tribunal’s construction of the third part of the request, the
information is out of scope.
In paragraph 19 of her witness statement, Ms Gonsalves says that most of the
planning team worked physically very close to each other and it was therefore
easy for information to be shared verbally without the need for email
confirmation or meeting notes. She suggests that, although the word
‘correspondence’ may have been infelicitous, it was intended to encompass
verbal communications.
This is not an entirely convincing explanation but the Tribunal accepts, on the
balance of probabilities, that the Council’s searches, which after much
prompting have eventually been comprehensive, have not revealed any written
communications to which BL might have been referring. It is possible that, if
they ever existed, they have been deleted.

ii.

In paragraph 11 of her Grounds of Appeal, Ms Wardlaw makes the point that
an email sent on 7 November 2018 by Elizabeth Woodhouse, the Council’s
Senior Landscape Architect [87], stated that she had reviewed a planting plan
and the email response from the planning applicant’s agent which had been
forwarded to her earlier that day. The agent’s email had not been disclosed.
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The email is within scope on any basis. It has now been disclosed [MKC/C138]
iii.

In paragraph 12 of her Grounds of Appeal, Ms Wardlaw expresses surprise that
only one email from the Council’s CEO has been disclosed. She would have
expected greater involvement from the CEO and/or the Corporate Director
Place given the serious error made by the planning case officer.
Any internal communications from the CEO or the Corporate Director Place
would be outside the scope of the third request. In any event, the Tribunal
accepts, on the balance of probabilities, that there are no other communications
from either officer. Despite the controversy, it is plausible that neither would
have got involved to any significant extent with the planning application the
subject of the request.

iv.

In paragraph 18a of her Reply, Ms Wardlaw says that there were a number of
letters and emails between the Council’s legal officers and the planning
applicant’s agents. She exhibits two letters disclosed by the Council in the
context of her judicial review (exhibit LW6 to the Reply). These are letters from
DLA Piper dated 21 November 2018 and 9 January 2019 to the Council’s legal
officers. Each is responding to specified letters from the officers.
The letters under reply fall within the scope of the third part of the request. They
have not been disclosed. They should be along with any other correspondence
between the Council and DLA Piper in relation to the 2018 application – as noted
above, no exception is claimed by the Council in respect of any documents
falling within scope. Some correspondence into which DLA Piper was copied
has, in fact, been disclosed.

v.

In paragraph 18b of her Reply, Ms Wardlaw referred to the possibility of
enforcement action against the planning applicant (should it begin work on site)
discussed in an email from TD to ST and BL on 11 September 2018 (exhibited in
LW7 to the Reply). Ms Wardlaw’s point seems to be that other correspondence
about enforcement, whether mooted or actually taken, should have been
disclosed.
Any such correspondence would be outside the scope of the third part. In any
event, whether it exists is a matter of speculation. The likelihood is that it does
not. TD made the point that enforcement would not be appropriate if a second
application was made. It was, soon afterwards. There is no reason to think that
there was any further written discussion about enforcement.

vi.

In paragraph 18c of her Reply, Ms Wardlaw points out that there were at least
two meetings between the Council and the planning agents, in September and
October 2018, and argues that there must be some record of the meetings,
whether in minutes or emails. There is indeed a reference to a meeting on 3
September 2018 at [MKC/C23].
14
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The Council does not appear to have disclosed any notes of meetings, whether
internal or external. Any that exist would fall within the scope of the first or
third request and should be disclosed.
62. In addition, in her email to the Commissioner at [76] Ms Wardlaw makes the point
that ST was asked in an internal email on 23 August 2018 [77] a number of questions.
There is no reply in the disclosed documents. Any reply would be out of scope of
the third request. In any event, although the email clearly expected a written
response (because it asked for the response to be copied to named individuals), it is
possible that ST replied verbally. The Council told the Commissioner [81] that the
email’s author had not found any response and the Tribunal accepts this.
Deleted emails
63. The deleted emails form the second ground of Ms Wardlaw’s appeal.
64. There is no doubt that the Council’s approach to the deletion of emails has been
unsatisfactory. It is unclear what its policy is or that it has applied it in a consistent
manner.
65. What is the policy? The Mailbox Management policy, updated in February 2019, says
that unwanted emails should be deleted as soon as possible and, in particular, all
emails that had not been moved into inbox subfolders or ‘other line of business
applications/file shares’ after 12 months should be deleted. On the other hand, the
MKC Retention Schedule for Corporate File suggests under Emails, that emails not
moved into inbox folders or other line of business applications/file shares after three
months should be automatically archived for three years and then deleted, with all
mail in inbox subfolders over one year automatically archived for three years and
then deleted. However, that passage has been scored through in the version
exhibited by Ms Gonsalves, with no explanation as to why or when the striking
through took place. This is clearly unsatisfactory.
66. Elsewhere the Council says that deletion is entirely at the discretion of the officers
concerned. As Ms Wardlaw has commented, it is very surprising that, given the
controversy relating to the 2016 application (and therefore the 2018 application), the
officers were allowed to delete all their emails. In fact, the email from the Interim
Development Management Manager to colleagues on 22 July 2020 referred to above
indicates that some emails were recovered, albeit nothing in relation to Blakelands.
67. Ms Lewis says that archiving did not take place as contemplated but does not
explain why. She claims that deleted emails cannot be recovered after 28 days. It is
not clear when BL left and there is some doubt whether prompt action on receipt of
the request could have recovered his emails. The Council appears to have made no
attempt to contact either BL or ST to see if they can throw any light on the issues.

15
(81)

68. Ms Wardlaw’s frustration is entirely understandable. Ultimately, however, the
Tribunal has to assess whether, at the time of the request on 13 February 2019,
deleted emails within scope either have been or could have been recovered. The
Tribunal has concluded, on the balance of probabilities, that they have not been
recovered and could not have been. The Council is no doubt aware that, under
regulation 19 of the EIR, an offence is committed if information falling within a
scope of the request is (inter alia) erased with the intention of preventing disclosure
by the public authority. The offence is committed both by the authority and the
person responsible. The Council’s actions have been under intense internal and
external scrutiny and continue to be so. There is insufficient evidence of a cover-up
– which is essentially what Ms Wardlaw is alleging - for the Tribunal to conclude
that emails have either been deliberately deleted in the context of the request or not
recovered when they could have been.
69. In its letter of 25 November 2019 to the Commissioner [71], the Council says it does
not believe that any information within scope was deleted between receipt of the
request and the review request, and no information intentionally deleted. The
Tribunal accepts its evidence in this regard.
70. More fundamentally, internal correspondence – including recoverable deleted
emails – is outside the scope of the third part of the request.
71. Ms Wardlaw suggests that ST be required to give a witness statement. The Tribunal
has decided not to. There is no independent evidence to support the claim, which
is hearsay, that ST deleted only personal emails. It is for Ms Wardlaw to provide
evidence in support of her appeal, albeit that she may be constrained by
confidentiality in this instance. More importantly, deleted internal emails fall
outside the scope of the third part of the request and, whilst it is conceivable that
some might fall within the scope of the first part, it would be disproportionate to
pursue a speculative line of inquiry which is really only relevant if the Tribunal is
wrong about scope.
72. In any event, as noted above Ms Wardlaw is now edging towards accepting that
ST’s emails, and presumably also BL’s emails, were deleted. Her focus has moved
to the motivation behind the deletion.
Conclusion
73. For these reasons, the appeal is allowed. That is inevitable given that the Council
has disclosed further documents in the course of the appeal. The decision is
unanimous. The Council should, within 28 days, disclose any further information
falling within paragraph 61(iv) and (vi) above. If it comes across any other
information within scope, it should of course disclose that as well.
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74. Ms Wardlaw has drawn the Tribunal’s attention to a public apology issued by the
Leader of the Council on 15 December 2020 with respect to the planning
applications:
‘The incomplete record keeping and processes of Milton Keynes Council at the time did
not reach a standard I would expect from this authority. The inability of this council to
be able to provide proper case notes on important internal management decisions and
the subsequent failure to maintain or retain important records means that we are
unable to fully satisfy, to a standard I would expect, reasonable questions on how we
managed or operated our processes’.
75. The Tribunal echoes those comments in relation to the way the Council has dealt
with the request. Additional documents falling within scope have had to be prised
out of it, showing that its initial searches were inadequate, and even now there may
be further documents. Ms Gonsalves’ and Ms Lewis’ statements beg as many
questions as they answer. The document retention policies are unclear and appear
to have been applied inconsistently. It is surprising that no backups of emails were
available 28 days after deletion. These are concerns shared by the Conservative
spokesperson for Planning, Transport & Highways. 10 In fairness, it should be
acknowledged that the Council did provide considerable internal correspondence
under the third part of the request even though it considered that it had no
obligation to do so.
76. All that said, with the disclosure of any further documents identified above the
Council will, in the Tribunal’s judgment, have complied with the request.
77. A final point. Some of the documents the Council has disclosed to Ms Wardlaw may
include her special personal data within data protection legislation. The Council
should bear that in mind should it receive a further request for the same
information.
Signed
Judge of the First-tier Tribunal
Date: 18 February 2021

10

In an email on 8 May 2019 to officers (exhibit LW9 to Ms Wardlaw’s Reply)
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APPENDIX I

First-tier Tribunal
General Regulatory Chamber
Information Rights
Appeal Reference: EA/2020/0311
Decided without a hearing
On 9 April & 5 July 2021
Before
JUDGE HAZEL OLIVER
SUSAN WOLF
JEAN NELSON

Between
BARRY HINSLEY
Appellant
and
INFORMATION COMMISSIONER
First Respondent
and
MILTON KEYNES COUNCIL
Second Respondent

DECISION
The appeal is upheld.

SUBSTITUTE DECISION NOTICE
1. On the balance of probabilities, Milton Keynes Council did hold further information within
the scope of the appellant’s request for information under the Environmental
Regulations 2004 (“EIR”).

(84)

2. Milton Keynes Council is to search for and disclose to the appellant the following
information (subject to any other exemptions it wishes to rely on under EIR). If no further
information is held, Milton Keynes Council is to explain this to the appellant along with
details of the searches undertaken for this information. The information is any records
relating to site visits in relation to the planning enforcement issues surrounding 42
Portland Drive, Willen, between the periods 1 January 2018 and 12 August 2019,
covering:
a.

Records of any site visits by Mr Dunne or other planning enforcement officers in
relation to the application for retrospective planning permission.

b.

Any emails sent or received by Mr Dunne, Mr Stokes, or any other planning
enforcement officer in relation to site visits, which have not yet been disclosed to the
appellant.

c.

Any records of site visits which relate to the planning enforcement issues, including
emails, by or relating to other officers who attended site visits during the relevant
period. This is to include (but is not limited to): officers who attended the site with Mr
Dunne; officers who attended the site with any other planning enforcement officer; site
visits by building control officers; and the then Planning Director’s viewing of the site.

REASONS
Background to Appeal
1. This appeal is against a decision of the Information Commissioner (the “Commissioner”)
dated 30 September 2020 (IC-46590-Y4H2, the “Decision Notice). The appeal relates to the
application of the Environmental Information Regulations 2004 (“EIR”). It concerns information
about planning enforcement site visits for a specific property, as held by Milton Keynes Council
(the “Council”). The appellant maintains that further information is held by the Council which
has not been disclosed.
2. The parties opted for paper determination of the appeal. The Tribunal is satisfied that it
can properly determine the issues without a hearing within rule 32(1)(b) of The Tribunal
Procedure (First-tier Tribunal) (General Regulatory Chamber) Rules 2009 (as amended).
3. On 12 August 2019, the appellant wrote to the Council and requested the following
information (the “Request”):
“I should like to request full details of all site visits in relation to the planning enforcement
issues surrounding 42 Portland Drive, in Willen between the periods 1 January 2018 and
12 August 2019. I would expect your response to include the dates of all site visits, a copy
of the notes or reports (including measurements) made by enforcement officers as well
any photographs or videos that were taken during the visits.
I would prefer to receive these in electronic format at this email address. If this is not
possible, please let me know.
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It would be helpful if you were to provide any brief notes which might be necessary to
understand the context of the information provided, although I recognise that you are not
obliged to do this. If for any reason you feel this request is unclear, please do not hesitate
to contact me. If you are not the appropriate authority for this request, or for part of it,
please let me know as soon as is convenient.
If the information requested contains sections of confidential information, please blank out
or remove these sections, and mark clearly that they have been removed.”
4. The Council responded on 4 September 2019 and provided some information within the
scope of the Request.
5. The appellant requested an internal review on 6 September 2019. The Council responded
on 4 October 2019 and confirmed that no further information was held.
6. The appellant complained to the Commissioner on 25 October 2019. The Commissioner
conducted an investigation into the complaint. Part of this investigation concerned redacted
information, which is not an issue for this appeal. During her investigation, the Commissioner
asked the Council to provide details of the searches undertaken to locate further information
within scope of the Request.
7.

The Commissioner decided:
a.
b.

The requested information is environmental and so should have been dealt with
under EIR.
On the balance of probabilities, no further information in scope of the Request is held
by the Council, based on the information provided by the Council about the searches
it had undertaken for relevant information and explanations given for why information
was not held.

The Appeal and Responses
8.

The appellant appealed on 28 October 2020. His grounds of appeal are:
a.

b.

The Council did not provide honest or accurate responses to the Commissioner
during the course of her investigation and consequently, the Council has not
adequately searched or disclosed all information held; and/or
The Commissioner erred in applying the balance of probabilities test as to whether
the Council held any further information within the scope of the Request.

9. The Commissioner’s response maintains that the Decision Notice was correct. She
maintains that the Council’s searches were adequate, and additional information provided by
the appellant was put to the Council and answered satisfactorily. An issue raised by the
appellant about additional photographs is academic as these are already in the appellant’s
possession. The Commissioner maintains that she was correct to rely on the Council’s
representations, and that the balance of probabilities is the correct test.
10. The appellant submitted a reply which provides further detail on why he believes searches
were inadequate and further information is held, as discussed below.
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11. The Tribunal initially met to consider this case on 9 April 2021. Both the appellant and the
Information Commissioner agreed that the Council should be joined as a party if the Tribunal
required further information. The Tribunal agreed that it would not be possible to reach a fair
decision without further information from the Council. The Council was joined as a party to the
appeal by Directions dated 9 April 2021 and was asked to answer a number of questions. The
Tribunal met again to finalise its decision on 5 July 2021.
12. The Council’s response states that the searches conducted were reasonable in the
circumstances, and refutes any allegations it was dishonest. Although five additional
photographs were later identified in response to a separate request from the appellant, this was
an inadvertent error. The balance of probabilities test used by the Commissioner is correct.
Further information and answers to the Tribunal’s questions are provided in a witness statement,
as set out below. The appellant provided a reply to the Council’s response which is addressed
in the discussion below.
Applicable law
13. The relevant provisions of the Environmental Information Regulations 2004 (“EIR”) are as
follows.
2(1)

…“environmental information” has the same meaning as in Article 2(1) of the
Directive, namely any information in written, visual, aural, electronic or any other
material form on—
(a) the state of the elements of the environment, such as air and atmosphere,
water, soil, land, landscape and natural sites including wetlands, coastal and
marine areas, biological diversity and its components, including genetically
modified organisms, and the interaction among these elements;
(b) factors, such as substances, energy, noise, radiation or waste, including
radioactive waste, emissions, discharges and other releases into the
environment, affecting or likely to affect the elements of the environment referred
to in (a);
(c) measures (including administrative measures), such as policies, legislation,
plans, programmes, environmental agreements, and activities affecting or likely
to affect the elements and factors referred to in (a) and (b) as well as measures
or activities designed to protect those elements;

……
5(1)
……
5(4)

……
12(4)

…a public authority that holds environmental information shall make it available
on request.
For the purposes of paragraph (1), where the information made available is
compiled by or on behalf of a public authority it shall be up to date, accurate and
comparable, so far as the public authority reasonably believes.
…a public authority may refuse to disclose information to the extent that –
(a) it does not hold that information when an applicant’s request is received.
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15. Requests for environmental information are expressly excluded from the Freedom of
Information Act 2000 (“FOIA”) in section 39 and must be dealt with under EIR, and it is well
established that “environmental information” is to be given a broad meaning in accordance with
the purpose of the underlying Directive 2004/4/EC. We are satisfied that this request falls within
EIR.
16. In determining whether or not information is held, the standard of proof consistently used
by the First-Tier Tribunal and the Commissioner is the balance of probabilities. It is rarely
possible to be certain that information relevant to a request is not held somewhere in a large
public authority’s records. The Tribunal should look at all of the circumstances of the case,
including evidence about the public authority’s record-keeping systems and the searches that
have been conducted for the information, in order to determine whether on the balance of
probabilities further information is held by the public authority.
17. A relevant and helpful decision is that of the First-Tier Tribunal in Bromley v the
Information Commissioner and the Environment Agency (EA/2006/0072). Although this
case related to FOIA, the same approach applies to whether information is held under EIR. In
discussing the application of the balance of probabilities test, the Tribunal stated that, “We think
that its application requires us to consider a number of factors including the quality of the public
authority’s initial analysis of the request, the scope of the search that it decided to make on the
basis of that analysis and the rigour and efficiency with which the search was then conducted.
Other matters may affect our assessment at each stage, including for example, the discovery
of materials elsewhere whose existence or content point to the existence of further information
within the public authority which had not been brought to light. Our task is to decide, on the
basis of our review of all of these factors, whether the public authority is likely to be holding
relevant information beyond that which has already been disclosed.”
Issues and evidence
18. The issue in the case is whether, on the balance of probabilities, the Council held further
information within the scope of the appellant’s Request at the time when the Request was made.
It is not the Tribunal’s role to determine what information the Council ought to hold.
19. In evidence we had an agreed bundle of open documents, which included the appeal,
Commissioner’s response, and appellant’s reply. We had some final submissions from the
appellant, which are addressed below. We also had the response from the Council and a
witness statement from Ms Tracey Aldworth (Deputy Chief Executive at the Council), together
with the appellant’s reply to these documents.
Discussion and Conclusions
20. Ms Aldworth’s statement provides some background. The Council accepts that record
keeping by its enforcement team was insufficient in relation to the relevant property, particularly
in relation to site visits, between 1 January 2018 and 12 October 2019. Often officers who
attended a site visit at which nothing notable was identified would not make any notes apart
from the date of the visit, and on rare occasions even the date was not recorded. “Desktop”
reviews were also entered into the system as site visits, making it difficult or impossible to be
certain whether a date on the system was the date of the visit or of a desktop review. Ms
Aldworth says that the Council has now taken steps to address these shortcomings.
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The scope of the Request
21. Ms Aldworth’s statement explains the Council’s view of the scope of the Request. Firstly,
the planning enforcement case relates mainly to the dimensions of the relevant property. She
says that this is separate from the wider issue of whether retrospective planning permission
should be granted. The planning permission issue involves wider consideration of the merits
of the development, is determined under different statutory criteria, and is outside the remit of
the enforcement team. The appellant’s reply disagrees with this. He says that it was at the
request of Mr Dunne (a member of the planning enforcement team) that the owner should
submit a retrospective planning application, and Mr Dunne was responsible for managing and
validating this application. He says it is normal practice for an enforcement officer to seek to
regularise an unlawful development through submission of a retrospective planning application.
He has provided some copy emails which show that Mr Dunne was involved in discussions
about a retrospective planning application.
22. We find that the Council has interpreted the appellant’s Request too narrowly. He had
asked for full details of all site visits in relation to “planning enforcement issues”. It is clear from
the emails submitted by the appellant that Mr Dunne was involved in discussions about the
retrospective planning permission. He is described in these emails as being “from the planning
enforcement team”. We accept that any site visits by Council officers outside the enforcement
team who were dealing with an actual application for planning permission would be outside the
scope of the Request. However, any site visits by Mr Dunne which related to the retrospective
application for planning permission would be within scope, as would such visits by any other
members of the planning enforcement team. If any records of such visits exist, they should be
disclosed to the appellant.
23. Secondly, the Council’s position is that only planning enforcement site visits fell within
scope, and the scope did not extend to email correspondence. The Council did in fact provide
some email correspondence, to which the appellant replied, “I neither requested nor
understand why the council keep providing me with copies of emails. These were not requested
by me.” (email of 23 May 2020, page D260 open bundle). Ms Aldworth also explains that
planning officers carry out site visits for a number of reasons, even where it is the subject of a
live enforcement case. She states that, “The Council considers an enforcement visit to be one
which is undertaken by planning enforcement officers for the specific purposes of enforcement.
Whilst enforcement officers may have regard to the outcome of other visits by planning officers,
any enforcement action will be taken on the basis of enforcement visits.”
24. The appellant’s reply disagrees with the Council’s interpretation of the scope of the
Request. He says that there were site visits by various officers who were not enforcement
officers, but this doesn’t mean their visits were outside scope as they visited the site as part of
enforcement matters. He lists various visits by such officers along with Mr Dunne (an
enforcement officer), and says that visits by building control and highways officers also related
to enforcement matters. He also says that email correspondence is not out of scope, as the
Request does not specify where searches should be carried out, and Ms Aldworth highlights
that it is routine practice for details of site visits to be recorded in emails.
25. Again, we find that the Council interpreted the appellant’s Request too narrowly. He had
asked for full details of all site visits in relation to “planning enforcement issues”. This was not
limited to visits undertaken by planning enforcement officers for the specific purposes of
enforcement. Visits by other officers would also fall within the scope of “planning enforcement
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issues” if they provided information to the enforcement team that was relevant to enforcement
issues, or if the enforcement officers had regard to the outcome of those visits.
26. In relation to emails, we note that the Council did provide some emails, and the appellant
replied that emails were not requested. However, we find that emails do fall within the scope
of the Request. The Request itself said, “I would expect your response to include the dates of
all site visits, a copy of the notes or reports (including measurements) made by enforcement
officers as well any photographs or videos that were taken during the visits”. These are given
as examples of information, not an exhaustive list. We find that emails containing details of
site visits in relation to the “planning enforcement issues” should be disclosed to the appellant.
As the Council has disclosed a number of emails, this may already have been done. All emails
within scope should be disclosed. This is particularly important because it appears that
enforcement officers did not make proper records of site visits and relevant information may be
contained in emails instead (as discussed below).
The scope of searches
27. The Council provided information to the Commissioner about the scope of its searches for
the requested information, and Ms Aldworth has expanded on this in her statement. This can
be summarised as follows:
a.

b.

c.
d.

e.

Searches were restricted to records held by its planning enforcement team, on the
basis that any information held by other teams in relation to an enforcement site visit
would also be held by the planning enforcement team.
There were electronic searches of: the email inbox of all planning enforcement
officers involved in the case; all enforcement case records within the “Uniform”
system (where officers log cases) and “Info@Work” system (a records management
system where documents attached to a case should be stored).
Individual officers’ devices were not searched as officers do not store data on these
devices and data cannot be transferred from a remote desktop to a local host.
The electronic search terms used were the number and street name of the property,
the case reference for the enforcement case (18/00283/COMPH), the names of the
property owner and their agent. The date parameters used were those in the
Request.
The Council also searched paper notes. No relevant records were identified. Ms
Aldworth says that hand-written notes are entered into the system by typing them
into the case management file or an email.

28. The appellant’s reply says that the search terms used were inadequate. In particular, the
case reference number 18/00283/COMPH appears to have been assigned to a complaint
received on 18 October 2018, and there should be a reference number for earlier complaints
and investigation. The appellant also says it is difficult to understand how Mr Dunne maintains
that he has full knowledge of these site visits and investigations but there is no written record.
29. We have considered the extent of the searches conducted by the Council. We consider
that these searches were sufficiently rigorous for the scope that had been identified by the
Council. We have considered the point raised by the appellant about the case reference
number, but find that the other search terms used were appropriate and sufficient to find earlier
information about the relevant property.
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30. However, we have found that the Council interpreted the scope of the Request too narrowly.
This means that the searches carried out were not sufficient to find all relevant information.
The searches were restricted to records held by its planning enforcement team. As explained
above, officers from other teams may have participated in visits which related in part to
“planning enforcement issues”. The Council says that information held by other teams in
relation to an enforcement site visit would also be held by the planning enforcement team. We
find this position surprising in light of the Council’s admission that proper records were not kept
by the enforcement team during the relevant period. We note that other officers attended site
visits alongside Mr Dunne on a number of occasions. Other officers may have attended site
visits which resulted in information being gathered on enforcement issues. If this was not
properly recorded by the enforcement officers themselves, it may well have been recorded by
other officers.
Questions about specific missing information
31. The appellant has raised various specific issues which he says shows the Council has
failed to disclose all relevant information. The Council maintains that it has now done so. The
Tribunal requested the Council to answer the following questions in order to address the issues
raised by the appellant. They are answered in Ms Aldworth’s statement.
32. Is it correct that the Council’s searches did not include the mailboxes, hard drives,
electronic devices and notes of officers other than enforcement officers who undertook
site visits in relation to enforcement matters? If so, why not? (paragraphs 2 and 3
appellant’s reply, page A31 open bundle). Ms Aldworth confirms that this is correct, because
of the Council’s view of the scope of the Request. Other officers will have visited the site for
their own purposes which are separate from enforcement matters, and any information relevant
to enforcement would have been recorded by enforcement officers. We refer back to our
findings in paragraphs 25, 26 and 30 above. The Council interpreted the scope of the Request
too narrowly, the enforcement offices did not keep proper records, and visits by other officers
may fall within the scope of “planning enforcement issues”.
33. Does the Council agree that the site visits by multiple officers took place between 1
January 2018 and 12 August 2019 in relation to enforcement matters as listed in
paragraph 5 of the appellant’s reply (page A32 open bundle)? If so, why was no
information disclosed about these visits? Ms Aldworth says that the Council has disclosed
all information it holds about visits to the property by enforcement officers. Notes have been
disclosed which were made by one officer (Mr Dunne), and they have been unable to find any
notes from the other enforcement officer Mr Stokes, or any other enforcement officers. They
have also disclosed email correspondence relating to site visits by Mr Dunne and Mr Stokes.
There were no visits by building control which related to planning enforcement actions. Three
other individuals named by the appellant are not enforcement officers. The property was not
viewed by a legal officer in 2018/19. Ms Aldworth also confirms that the then Planning Director
viewed the site from a neighbouring property on 24 January 2019, as shown in an email, but
the Council does not consider this to be an enforcement visit.
34. We accept Ms Aldworth’s evidence that the Council has not been able to find any further
notes or information from the enforcement officers. We refer back to our findings in paragraphs
25, 26 and 30 above. The Council interpreted the scope of the Request too narrowly. There
were some visits by other officers alongside Mr Dunne, which indicates that these were in part
enforcement visits. These officers may have notes or records of these visits which cover the
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planning enforcement issues, even if Mr Dunne failed to keep proper records. The Council
says there were no visits by building control which related to “planning enforcement actions”,
but again this interprets the scope of the request too narrowly – these individuals may have
records which cover planning enforcement issues. The Council says that the Planning
Director’s viewing of the site is not considered to be an enforcement visit, but has not explained
the purpose of this visit. Again, this individual may have a record of this visit which relates to
the planning enforcement issues.
35. Why is no information held about the site visit on 29 January 2019 which measured
roof height (paragraphs 8-10 appellant’s reply, page A33 open bundle)? Ms Aldworth
says that measurements were taken on 14 January 2019 and added to “Uniform” on 15 January,
and further measurements taken on 29 January were added to this note without the date being
updated. We accept this evidence.
36. Why is no information held about five out of six site visits conducted by Mr Dunne
(paragraph 11 appellant’s reply, page A34 open bundle)? Ms Aldworth says that
measurements from site visits on 14 and 29 January are recorded in the “Uniform” note, and
four photographs taken were also disclosed. Any other information not directly relevant to the
enforcement action was recorded in emails to colleagues – for the visits on 14 December 2018,
and on 13 February, 22 February and 1 August 2019. No other notes or records are held of
these visits. We accept this evidence.
37. Can the Council confirm its explanation for why no records are held for early site
visits from January 2018, in light of the points made by the appellant in paragraphs 11
and 12 of his response (page A34-35 open bundle)? Ms Aldworth says that site visits did
not always result in notes being entered on the Council’s system. The Council has been unable
to find any notes or other records held by the enforcement team from site visits prior to 14
December 2018, apart from the emails already disclosed. The officer involved has left the
Council, and no further information has been found on a search of their mailboxes and files.
There were two other enforcement officers in post at the time, but there are no records or
correspondence to suggest they visited the site.
38. The appellant’s reply says it is unacceptable that no explanation has been provided for
substantial gaps and missing records, and it appears no explanation has been sought from the
enforcement officers. He says there are serious allegations that officers were instructed by the
Council’s Service Director of Growth, Economy and Culture to delete certain enforcement
records or not to officially record breaches of planning control at the property, and the Council
has refused to investigate these allegations. He provides more detail about this issue in his
reply to the Commissioner’s response. He invites the Tribunal to consider exercising its powers
to either require a witness statement under oath from Mr Dunne or to require the Council to
provide the audit logs of its Uniform system for the enforcement records of the property within
the timeframe of the request.
39. We have considered the evidence provided by Ms Aldworth carefully. She is in the senior
position of Deputy Chief Executive. She has provided a formal, signed witness statement which
includes a statement of truth. She has specifically denied the allegations of dishonesty. We
accept that her evidence is truthful. We are not in a position in these proceedings to make any
findings on the allegations made by the appellant about deletion of records or instructions not
to record certain issues. Our role is to decide whether, on the balance or probabilities, the
Council holds further information within the scope of the Request.

(92)

40. It appears that additional photographs taken at site visits have been disclosed in
response to a new request (paragraphs 4 to 6 appellant’s final response). Why were
these not disclosed in response to the current request, and have all photographs taken
at all site visits now been disclosed? Ms Aldworth says that the Council accepts these
photographs were taken on enforcement visits and should have been disclosed. They had
been printed and not properly filed, and were found during a search for information in response
to a second request, when the enforcement team was sufficiently well staffed to undertake a
manual search of all records. Separately, photographs exhibited with proof of evidence of the
Council’s principal planning witness at an enforcement enquiry were not considered to be within
scope, as they were not taken by enforcement officers and his evidence did not cover
enforcement matters. The appellant’s reply says this raises serious issues about how the
Council deals with requests for information, as it had multiple opportunities clarify this, and the
photographs show the house to have been raised more than the Council’s position in the inquiry.
We accept Ms Aldworth’s evidence on this point – the photographs relating to enforcement
were not disclosed due to an error, but have now been provided to the appellant.
41. Does the Council agree that there was a site visit by Mr Stokes prior to 1 November
2018 and, if so, why has information about this visit not been disclosed (paragraph 8
appellant’s final response)? Ms Aldworth explains that this is shown by a disclosed email,
but the Council has not been able to find a record of this visit. We accept this evidence.
42. Does the Council agree that certain measurements and details presented by Mr
Dunne in October 2019 must have come from site visits and, if so, why has this
information not been disclosed (paragraph 9 appellant’s final response)? Ms Aldworth
says that the information presented was from a combination of planning and enforcement
officers, the enforcement team only had the measurements obtained in 2019, and other
measurements were from site visits connected with planning applications. We accept this
evidence.
43. Why have no electronic scans of notes been disclosed, in light of the Council’s
explanation to the Information Commissioner that this is usual practice and records are
retained indefinitely (paragraph 10 appellant’s final response)? Ms Aldworth says that this
is not usual practice, instead paper notes are typed up and destroyed. The appellant says no
explanation has been provided for why the Commissioner was told during her investigation that
paper notes were electronically scanned, and this raises questions about their other responses
to the Commissioner. It is unfortunate that incorrect information seems to have been provided
to the Commissioner on this point. However, we accept this clear evidence from Ms Aldworth.
Conclusions
44. The Council’s overall position is that there have been shortcomings in its recording of site
visits, and it should have disclosed the photographs referred to above. However, the Council
denies it has been dishonest. The Council maintains that it has actually disclosed more than
the appellant requested, by providing extensive email correspondence.
45. The appellant’s overall position is that this is repeated behaviour by the Council, it has
incorrectly interpreted the scope of the Request, and it clearly held further information within
the correct scope of the Request. The appellant has alleged that the Council had been
dishonest in its responses to prevent further criticism and investigation of its information rights
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practices, its handling of enforcement matters at the site and of maladministration in its
Planning Department.
46. The Tribunal’s role is not to determine what records a public authority ought to hold. Our
role is limited to finding whether a public authority did hold additional information within the
scope of a request which ought to have been disclosed. It is well established that the test for
doing so is the balance of probabilities. It is unclear whether the appellant is now disputing that
this is the correct test. We find that it is the correct test, following the approach of various
previous First-Tier Tribunal decisions including Bromley.
47. Overall, we accept that the enforcement team failed to keep proper records of site visits
between January 2018 and August 2019. We have found that the Council has disclosed those
records it has been able to locate about site visits made by the planning enforcement team on
enforcement matters. Due to the poor record-keeping by the enforcement team, we find it
surprising that the Council did not widen its search. In particular, the Council failed to include
other officers who had attended the site with members of the enforcement team, or who may
have passed on information to that team about enforcement issues following their own site visit.
48. For the reasons explained above, we find on the balance of probabilities that the Council
did hold further information within the scope of the appellant’s Request. This is because the
Council interpreted the scope of the appellant’s Request too narrowly. The Council is to search
for and disclose to the appellant the following information (subject to any other applicable
exemptions). If no further information is held, the Council is to explain this to the appellant
along with details of the searches undertaken for this information. The information is any
records relating to site visits in relation to the planning enforcement issues surrounding 42
Portland Drive, Willen, between the periods 1 January 2018 and 12 August 2019, covering:
a.

Records of any site visits by Mr Dunne or other planning enforcement officers in
relation to the application for retrospective planning permission.

b.

Any emails sent or received by Mr Dunne, Mr Stokes, or any other planning
enforcement officer in relation to site visits, which have not yet been disclosed to the
appellant.

c.

Any records of site visits which relate to the planning enforcement issues, including
emails, by or relating to other officers who attended site visits during the relevant
period. This is to include (but is not limited to): officers who attended the site with Mr
Dunne; officers who attended the site with any other planning enforcement officer; site
visits by building control officers; and the then Planning Director’s viewing of the site.

49. We uphold the appeal and issue the Substitute Decision Notice set out at the start of this
decision.

Signed: Hazel Oliver
Judge of the First-tier Tribunal
Date:

10 July 2021

(94)

Promulgated Date: 14 July 2021
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Introduction
The Freedom of Information (FOI) Act 2000 came into effect on 1 January 2005 and means that
any person can make a request for information held by or on behalf of Milton Keynes Council
(MKC) as long as it is:
• in writing (unless a disability prevents this);
• states their real name (or organisation name);
• states an address for correspondence (can be an email);
• clearly describes the information requested.

The Council then has 20 working days to respond.
This guide is designed to guide you through processing a FOI request – it cannot however advise
for all possible eventualities and therefore if you come across something not included in this
guide always contact the FOI Team who can offer more specific advice.
LO = Liaison Officer

ICO = Information Commissioner’s Office

FOI = Freedom of Information Act 2000

EIR = Environmental Information Regulations 2004

Roles and responsibilities
The responsibility for compliance with FOI sits with the Information Governance Team (or more
specifically the FOI team) as well as “Liaison Officers” within the service areas as follows:
Roles and responsibilities
LO = Liaison Officer
ICO = Information
•Commissioner’s
The Corporate
Information Officer is responsible for logging, acknowledging, assigning,
Office

monitoring, and ensuring responses within MKC’s statutory obligations on a daily basis.

FOI = Freedom of Information Act 2000
EIR = Environmental Information Regulations 2004
• Where issues arise the Information Governance Officer is the first stage for escalation and

the Head of Customer Services and Data Insight is the second stage.
• Liaison Officers are responsible for compiling the information from the various

teams/officers in their service areas within the statutory timeframe. In some cases, Liaison
Officers are responsible for sending responses and in others this falls to the FOI team – the
FOI Team will advise who should send the response when they contact you. Full details of
the responsibilities of Liaison Officers are detailed within the IG Liaison Officer guide found
Roles and responsibilities
on the intranet.

Receipt
of a Request
Roles and responsibilities
Commissioner’s Office

Upon receipt of a new request the FOI team will:
FOI = Freedom of Information Act 2000

If you receive a request
LO = Liaison Officer from the
ICO public
= Information
you

should forward it to the
EIR = Environmental
Regulations
FOIInformation
team immediately
at 2004

• Review the request to see if it is a valid request and how

it should be processed.
• Log and acknowledge the request on our Firmstep system
producing a reference number.

Roles and responsibilities
Commissioner’s Office
FOI = Freedom of Information Act 2000

LO = Liaison Officer

FOIA@miltonkeyes.gov.uk to be
processed.

ICO = Information

3
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EIR = Environmental Information Regulations 2004
Receipt of a RequestIf you

Vexatious or Repeated Requests
Requests deemed vexatious or repeated where a “reasonable” period of time has not passed
will
be refused. or
Note:
“reasonable”Requests
is not a specific time defined in the legislation and is open to
Vexatious
Repeated
interpretation.
The FOI team will do their best to filter out these requests however if you receive a request
which you believe is vexatious or repeated you should contact the FOI team to determine if a
Vexatious or Repeated Requests
refusal is required.

Refusing a Vexatious or Repeated Request

If a request isor
deemed
to be vexatious
or repeated then we should advise the applicant (by
Vexatious
Repeated
Requests
issuing a refusal notice) ideally within 5 working days [but no later than 20 working days] of
receiving the request.
The refusal notice
needs to include:
Vexatious
or Repeated
Requests
• Reference to the request being processed under FOI.
• That it is a refusal notice in line with Section 17 of the Act.

Vexatious
or 14
Repeated
Requests
• That Section
of FOI is being
relied upon.

• Why Section 14 applies (in plain English how we decided the request is vexatious or

repeated).

Vexatious or Repeated Requests

• Details of how to request an internal review and that such a request must be received

within 40 working days of the date of our refusal.
• The right to apply to the ICO (including the ICO’s contact details).

Vexatious or Repeated Requests

Firmstep Users – Draft a refusal using the above and templates in Firmstep and send for
FOI Team Approval.

Not on Firmstep – Contact the FOI team to advise you believe the request is vexatious /
Vexatious
or Repeated Requests
repeated and the reasons why.

Vexatious or Repeated Requests
Personal Information
Personal InformationRefusing a Vexatious or Repeated Request

If aFOI
request
deemed
to be
vexatious
repeated
thenfor
wepersonal
should advise
the applicant
(by
The
teamiswill
do their
best
to filterorout
requests
data under
FOI however
Vexatious
or
Repeated
Requests
issuing
a
refusal
notice)
ideally
within
5
working
days
[but
no
later
than
20
working
days]
of
inevitably some will slip through. If you receive a request which you believe contains a request
request. either of the applicant or a third party, or if personal data would be
forreceiving
personalthe
information,
part
the disclosure
you
should contact the FOI team before proceeding.
Theofrefusal
notice will
include:

Vexatious
orweRepeated
Requests
As
a• general
rule
would
advise
theprocessed
following,under
although
Reference
to the
request
being
FOI. there can be exceptions and so you
should always seek FOI Team Approval before responding:
• That it is a refusal notice in line with Section 17 of the Act.
• Requests for / disclosures which contain the requesters own personal data – direct
• That Section
14
of FOIa is
being
relied upon
(copied and pasted from the Act).
Vexatious
Repeated
Requests
requestor toor
complete
Subject
Access
Request.
• Why Section 14 applies (in plain English).
• Details of how to request an internal review and that such a request must be received

within 40or
working
days.
Vexatious
Repeated
Requests

• The right to apply to the ICO (including the ICO’s contact details).

Vexatious or Repeated Requests
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• Requests for / disclosures which contain the personal data of anyone but the applicant –
apply an exemption to the information under Section 40(2) (See Appendix 1 for table of
exemptions).
• Requests for specific names, salary bands or qualifications etc. of colleagues below the
“level” of Head of Service - apply an exemption to the information under Section 40(2) (See
Appendix 1 for table of exemptions).
• Requests for specific names, salary bands and job titles etc. of colleagues above the “level”
of Head of Service – generally we would release this, but it is best to confirm with the FOI
team first.
• Requests where the disclosure contains information on less than 5 individuals - apply an
exemption to the information under Section 40(2) (See Appendix 1 for table of exemptions)
as the number is low enough to potentially identify an individual.
FOI Team Approval is required for any FOI disclosure where personal data has been considered

Requests from the Media
81.
If a request is received from a media source such as the BBC or Guardian then the final response
must be approved by the Head of Communications before it is sent.

Handling a FOI Request
All FOI requests must be responded to within 20 working days of receipt.
When you received a new request you should ask yourself a number of questions which will
guide you through processing the request and are explained further in the process flow overleaf
and in the following pages:
•

Is the request clear? Is clarification required?

•

Is the information held?

•

Is the information published/accessible by other means?

•

Am I happy to provide all of the information requested?

•

Do I believe the request is too large or estimate that it will take over 18 hours to comply
with the request?

•

Do I believe an exemption applies?

The process flow on the next page shows how all of these questions fit together –
clicking on the relevant boxes will provide further information.
If you receive a FOI which you don’t think is for you then please inform
the FOI team immediately so it can be reassigned.
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If you receive a FOI which you don’t think is for you then please inform the FOI team

I’ve received an information request from the FOI team – what do I do now?
The below process flow offers a guide to the overall process only and should be read in
conjunction with the guidance on the following pages – it is possible to navigate to the relevant
pages by clicking on the relevant question box.
If you are a Firmstep user then you should issue responses via Firmstep.
If you are NOT a Firmstep user then all information should be sent to the FOI team as usual.
You should NEVER
disclose personal
information under FOI
If in doubt always
The below process flow offers a guide to the overall process only.
contact the IfFOI
Team
No
you
are a Firmstep user then you should issue responses
via Firmstep.
Information
request
Is clarification required on
immediately
Is the request
clear?
should
NEVER
If you are NOT a Firmstep user then
all information
should be sent to theallYou
FOI
team
1 FOI team.
or part
ofas
theusual.
request?
received
from the
disclose personal
Yes
information under FOI Part
No
All
If in doubt always
Is clarification required on
Issue a refusal notice as soon as
No
contact
the
FOI
Team
all or
Contact the
Information
request
Is clarification
the information
held?
possible and within 20 working
Contact
thepart of the request?
Is
required?
immediately
applicant
to
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Green boxes indicate to proceed through the process flow.
Red boxes indicate a response needs to be sent to the applicant / advised to the FOI Team.

Unclear Requests
Unclear RequestsFor Sections 8 to 13:

If clarification is NOT required (the request is clear) …

Green boxes indicate to proceed through the process flow.
WeRed
should
continue
process the
request,
process
boxes indicateto
a response
needs
to be asking
sent tothe
theremaining
applicant /questions.
advised toReturn
the FOItoTeam.
flow.
If you need to make assumptions of what information is being requested (e.g. where a specific
time period hasn’t been requested so you assume 2 years will be enough) then the request is
not clear and you will need to request clarification (red box below). The duty is on us to
clarify.

Unclear Requests

If clarification is required (the request is unclear) …
HeldUnclear
Requests
Forapplicant
Sectionsand
8 toso
13:we will need to contact
If a request is unclearInformation
it is our duty
to clarify it
with the
boxes
indicate to
the process
the applicant andGreen
request
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Weproceed
should through
do this ideally
withinflow.
5 working days [but no
later
20 indicate
working adays]
from needs
the date
the
request./ advised to the FOI Team.
Redthan
boxes
response
to of
bereceipt
sent toof
the
applicant

It is not appropriate to ask the applicant to clarify their motives – FOI is applicant blind and is
about the release of information to anyone and everyone.
Requesting clarification effectively “stops the clock” on the parts of the request requiring
clarification, however, as soon as clarification is received the clock immediately restarts. You
Unclear Requests
ForasSections
to the
13: number of working days you
should therefore request clarification
as soon
possible8 as
take to request clarification
be deducted
from
the 20the
working
you have to respond
Green boxeswill
indicate
to proceed
through
processdays
flow.
once
clarification
is
received
(e.g.,
if
you
take
5
working
days
to
request
you will
Red boxes indicate a response needs to be sent to the applicant / advised clarification
to the FOI Team.
have 15 working days to respond once clarification is received BUT if you take 10 working days
to request clarification you will only have 10 working days to respond once clarification is
received).
The next steps will depend on if you need clarification on all or part of the request ….

Unclear
Requests
If clarification
is required
in order to respond to all of the request …
• We need to contact the applicant ideally within 5 working days [but no later than 20
working days] of receiving the request. This should include:
oInformation
Confirmation thatHeldUnclear
we cannot processRequests
their request without clarification on some points.

o What we need clarification on (be specific) – it is okay to offer your assumptions of what
is meant and ask them to clarify if this is correct.

Information Held

o Confirmation that they have 40 working days to provide the requested clarification and
if we do not hear from them within that time their request will be automatically closed.
o The right to apply to the ICO (including the ICO’s contact details).

Information Accessible by Other MeansInformation
HeldUnclear Requests
Information HeldUnclear RequestsFor Sections 8 to 13:
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If clarification is required in order to respond to only part of the request
• We need to contact the applicant ideally within 5 working days [but no later than 20
working days] of receiving the request. This should include:
o Confirmation that we cannot process part of their request without clarification on some
points.
o What we need clarification on (be specific) – it is okay to offer your assumptions of what
is meant and ask them to clarify if this is correct.
o Confirmation that they have 40 working days to provide the requested clarification and
if we do not hear from them within that time we will close the request.
o Confirmation that any parts of the request which do not require clarification will be
responded to within 20 working days of receipt of their request.
o The right to apply to the ICO (including the ICO’s contact details).
You must respond to all parts of the request which do not require clarification within 20
working days of receipt of the original request
Firmstep Users – Send the case back to Triage on Firmstep advising what clarification is needed.
Firmstep will automatically close the case after 40 working days if there is no response and
advise you if a response is received.
Not on Firmstep – Send the information required for the response directly to the FOI team. We
will automatically close the case after 40 working days if there is no response and contact you if
there is.

Information Held
If the information is held…
We should continue to process the request, asking the remaining questions. Information is
deemed to be held if MKC hold it or another person holds it on behalf of MKC. If you are unsure
you should speak to the FOI Team. Return to process flow.

If the information is NOT held …
We should issue a refusal notice as soon as possible [but no later than 20 working days] of
receiving the request.
The refusal notice must include:
• Reference to the request being processed under FOI.
• That the information is not held [and details of any organisation that might hold it (if

known)].
• Details of how to request an internal review and that such a request must be received
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within 40 working days.
• The right to apply to the ICO (including the ICO’s contact details).

If only some of the information is not held you should continue with the questions / process
flow and use the above only for the parts of the request not held.
Firmstep Users – Draft a refusal using the above and templates in Firmstep and send for FOI
Team Approval.
Not on Firmstep – Advise the FOI team of the need for a refusal under data not held and details
of any organisation that might hold it (if known).

Information Accessible by Other Means
If the information is NOT accessible by other means …
We should continue to process the request, asking the remaining questions. Return to process
flow.

If the information is accessible by other means …
We should issue a refusal notice directing the applicant to the “other means” ideally within 10
working days [but no later than 20 working days] of receiving the request.
In order for this to apply the information must be accessible to that individual (based on their
ability to access the internet or geographical location of the information). Information is still
accessible by another means even if the other means requires a fee to be paid.
The refusal notice must include:
• Reference to the request being processed under FOI.
• That it is a refusal notice under Section 17 of FOI.
• That a Section 21 exemption is being relied on. See Appendix 1 for details of exemptions.
• Why this exemption applies (in plain English) and where the information can be accessed.
• Details of how to request an internal review and that such a request must be received

within 40 working days.
• The right to apply to the ICO (including the ICO’s contact details).

Firmstep Users – Draft a refusal using the above and templates in Firmstep and send for FOI
Team Approval.
Not on Firmstep – Advise the FOI team of the need for a refusal and where the information can
be accessed.
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Withholding Information
If you are NOT happy to provide all of the information requested …
Large
We should continue to process the request, asking the remaining questions. Return to process
RequestsInformation
to
flow.
Withhold
If you are happy to provide all of the information requested …
We should
respond to the applicant to provide the information no later than 20 working days
Large
Requests
from receipt of the request.
The disclosure correspondence must include:

ExemptionsLarge
• Reference to the request being processed under FOI.
RequestsInformation
to
• ALL the information requested.
Withhold
• Details of how to request an internal review and that

such a request must be received

within 40 working days.
• The right to apply to the ICO (including the ICO’s contact details).

Large
Firmstep Users – Send responses as above using the templates in Firmstep.
RequestsInformation
to
Not on Firmstep – Send the information
required for the response directly to the FOI team.
Withhold
Large Requests
Large Requests
If you estimate that the request can be completed within 18 hours of work …
In calculating if the request will exceed 18 hours to comply with you can only take into account

ExemptionsLarge
Requests
time taken:

• establishing if the information is held;
• locating and retrieving the information;

Exemptions

• extracting the relevant information from the document containing it.

At this point in the process flow you have concluded that the information is held, is not
published, you’re not happy for it to be released in full but the request can be complied with
Consultation
with third
within the “appropriate limit”. We should therefore continue to process the request, asking the
partiesExemptionsLarge
remaining questions. Return to process flow.

Requests
If you estimate that the request can NOT be completed within 18 hours of work
…

ExemptionsLarge
MKC does not generally comply with FOI requests which would take over 18 hours to complete.
RequestsWithholding
10
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We charge only for disbursements exceeding £5 at 10p per sheet of A4 over 175 sheets.
In calculating if the request will exceed 18 hours to comply with you can only take into account
time taken:
• establishing if the information is held;
• locating and retrieving the information;
• extracting the relevant information from the document containing it.
If in considering only the above you believe the request cannot be complied with within 18
hours we should initially send a request to the applicant to refine their request ideally within 5
working days [but no later than 20 working days] of receiving the request. If you believe that
the request cannot be refined, then you can skip these bullet points and go straight to if they
advise they are not willing to refine. This response should include:
• Reference to the request being processed under FOI.
• Reference to the fact that we believe the request is too large to comply with within the
“appropriate limit” of Section 12.
• Why we believe it is too large (in plain English) – specific to the information request.
• Details of how we believe their request could be refined and a request for refinement.
• Confirmation that they have 40 working days to refine their request. If a refined request is
not requested within that time we will close the request and they will need to submit a new
one.
• Details of how to request an internal review and that such a request must be received
within 40 working days.
• The right to apply to the ICO (including the ICO’s contact details).
Should they advise they are not be willing to refine their request then we will issue a refusal
notice ideally within 5 working days [but no later than 20 working days] of receiving their
response.
The refusal notice must include:
• Reference to the request being processed under FOI.
• That it is a refusal notice in line with Section 17 of the Act.
• That Section 12 of the Act is being relied upon.
• Why Section 12 applies (in plain English) (the request cannot be complied with within the
“appropriate limit” as outlined in the Freedom of Information and Data Protection (Limit
and Fees Regulations) 2004).
• A calculation of the estimated time it will take to comply with the request (with a
breakdown for each part of the request).
• Details of how the request could be refined to within the “appropriate limit” (for each part
of the request) OR that we do not believe there is a way to refine the request to within the
appropriate limit.
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• Details of how to request an internal review and that such a request must be received
within 40 working days.
• The right to apply to the ICO (including the ICO’s contact details).
Firmstep Users – Draft a refusal using the above and templates in Firmstep and send for FOI
Team Approval.
Not on Firmstep – Contact the FOI team to advise you believe the request cannot be complied
with within the appropriate limit and providing the above require information.

Exemptions
If you believe NO exemptions apply …
At this point in the process flow you have concluded that the information is held, is not
published, the request is not too large to comply with and no exemptions apply but you’re not
happy for it to be released in full.
You should therefore contact the FOI team as it is not clear why you are not releasing this
information.

If you believe an exemption applies / the information should NOT be released …
At this point in the process flow you have concluded that the information is held, is not
published and the request is not too large to comply with but that you’re not happy to release
the information and believe an exemption may apply. We therefore need to assess if it would be
appropriate to apply an exemption and issue a refusal to disclose the information.
The FOI Team must approve any use of an exemption and will need to know:
• What part of the request you are seeking to withhold information for (all or part).
• What exemption you are seeking to rely on and why (if you don’t know the exemption then
just explain to the FOI Team why you think the information should not be released and they
can guide you).
• If redactions are needed in a disclosure (to remove exempt information) then these should
be marked and sent to the FOI Team for approval no later than a minimum of 2 working
days for disclosures under 50 pages or 4 working days for disclosures over 50 pages). If you
are unsure how to mark redactions or do not have the software then please advise the FOI
Team who can assist you.
You must respond to any part of the request which is not exempt within the 20 working day
deadline also.
There are a number of exemptions which we can apply to withhold information and they are
detailed within Appendix 1 and Section 21 to 44 of the FOI Act. In reality however, we will only
apply a handful of the exemptions. It is possible to apply more than one exemption, if applicable
to the request.
Exemptions can fall into a number of categories as below (although the FOI team will guide you
in more detail):
12
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• Absolute: can be applied without public interest test – but still need to justify why it
applies.
• Qualified: requires a public interest test to be undertaken and detailed in our response (See
later section on public interests tests and what they are).
• Class Based: whether it applies depends on the “type” of document.
• Prejudice Based: whether it applies depends on the “harm” disclosure would or would be
likely to cause. These exemptions require a prejudice test to be undertaken and detailed in
our response (see further section for details on prejudice tests and what they are).
The refusal notice should be sent ideally within 10 working days [but no later than 20 working
days] of receiving the request.
When relying on an exemption the refusal notice must include:
• Reference to the request being processed under FOI.

• That it is a refusal notice in line with Section 17 of the Act.
• The exemption(s) being relied upon (see Appendix 1 for details of exemptions).
• Why the exemption(s) applies (in plain English) – specific to the information requested.
• If a qualified exemption is being relied on, how the public interest test has been applied and
details of the conclusion of the test. (If a qualified exemption applies and you require further
time to consider the public interest test you must still issue an “initial refusal notice” within
20 working days to confirm the public interest test will be undertaken and the details of the
exemption being considered.) (See later section on public interests tests and what they are).
• If a prejudice exemption is being relied on, how the prejudice test has been applied and
details of the conclusion of the test (See later section on prejudice tests and what they are).
• Details of how to request an internal review and that such a request must be received
within 40 working days.
• The right to apply to the ICO (including the ICO’s contact details).

Firmstep Users – Draft a refusal using the above and templates in Firmstep and send for FOI
Team Approval.
Not on Firmstep – Contact the FOI team to advise you believe the information cannot be
released and providing the above require information.

Consultation with third parties
244.
There are some cases where it would be appropriate for MKC to consult a third party for their
views on if information should be released, typically this will be in situations where an exemption
is possible (otherwise the information would have to be released anyway).
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Cases where consultation might be considered best practice include:
• Where it is necessary to confirm the confidentiality of information for the third party.
• If there is a doubt about whether a breach of confidence is likely to be actionable.
It is MKC’s policy to try to consult third parties which may be affected by disclosure prior to
disclosing the information. You cannot request more time to consult with third parties and so
you should aim to consult with them as soon as possible and ensure that any deadline for their
response is at least 5 working days prior to the FOI deadline. You should also confirm that if we
do not hear from them we will assume they are happy for the information to be released
We are not required to follow the advice / views of third parties and MKC should make a
decision on what to disclose and/or withhold based on the information, the strength of the
exemption and the public interest in the information. If challenged it is MKC that will have to
evidence the decision and to state that a third party objected to the release is not sufficient.

Public Interests Tests
Public interest
325.

tests must be undertaken whenever a qualified exemption is relied upon (see
Appendix 1 for which exemptions are qualified). The results of the public interest test must be
advised to the applicant as part of the refusal notice or disclosure within 20 working days of
receipt of the request.
The public interest test effectively weighs up if it is in the public interest to withhold or disclose
the information. The public interest is not the same as the interests of the public – just because
information is interesting to one person does not mean it is in the public interest to release it.
The test:
• is time based and should be considered as if it was the day the request was received;
• cannot be affected by consultation with any third parties – only MKC can conduct the test;
• must be unbiased;
• must balance the arguments in favour of disclosure against those in favour of withholding –
those arguments must be specific to the information / request.
• is weighted towards disclosure as being in the public interest – meaning any arguments to
withhold must be even stronger.

If the arguments in favour of disclosing outweigh the arguments in favour of withholding then
you must disclose the information.
If the arguments in favour of disclosing do NOT outweigh the argument in favour of
withholding then you are not obligated to disclose the information (but still can).
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If the arguments in favour of disclosing outweigh the arguments in favour of withholding then
you must disclose the information.
(109)
If the arguments in favour of disclosing do NOT outweigh the argument in favour of

All public interest tests must be reviewed and approved by the FOI Team prior to a refusal
notice being issued. For the response, you will simply need to advise a public interest test
has been undertaken, the arguments for and against disclosure and the outcome (to
withhold or release the information).
Typical arguments in favour of disclosure include:
• accountability and transparency of officers or spending of public money;
• reassuring the public;
• allowing others to understand the decisions the Council has made;

All public interest tests must be reviewed and approved by the FOI Team prior to a refusal
notice being issued. For the response, you will simply need to advise a public interest test
• genuine
public
interest inthe
thearguments
issue / information;
has been
undertaken,
for and against disclosure and the outcome (to
withhold or release the information).
• correcting a suspicion of wrong-doing / presenting a “full picture”;
• increased competition for Council contracts;

• promoting of good decision making (through accountability);
• more informed debate of the issues under consideration by the Council;

Typical arguments in favour of withholding include:
• undermining or prejudicing of an investigation or prosecution of a crime or criminal

All
public interest tests must be reviewed and approved by the FOI Team prior to a refusal
proceedings;
notice being issued. For the response, you will simply need to advise a public interest test
• protection / prevention of prejudice to a third party or MKC;
has been undertaken, the arguments for and against disclosure and the outcome (to
• reduction in the competition
for Council
contracts;
withhold
or release
the information).
• encouragement for collusive tendering;
• destruction of a “safe space” to have frank discussions;
• that the information does not need to be scrutinised under FOI as it is scrutinised via other

means (e.g. internal audit, scrutiny committees or a regulatory function).
The “weight” of each argument will be influenced by:
All public interest tests must be reviewed and approved by the FOI Team prior to a refusal
• notice
the likelihood
of theFor
prejudice
(if prejudice
based);
being issued.
the response,
you will
simply need to advise a public interest test
has
been
undertaken,
the
arguments
for
and
against disclosure and the outcome (to
• the severity of harm from disclosure;
withhold or release the information).
• the timing of the request / age of the information – older information is generally less
sensitive;
• whether any of the information is already in the public domain.

The identity / private interests of the applicant and the potential for information to be
misunderstood are not relevant to the public interest test.
All public interest tests must be reviewed and approved by the FOI Team prior to a refusal
notice being issued. For the response, you will simply need to advise a public interest test
has been undertaken, the arguments for and against disclosure and the outcome (to
withhold or release the information).
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The identity / private interests of the applicant and the potential for information to be
misunderstood are not relevant to the public interest test.
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Prejudice Tests
398.

Prejudice tests must be undertaken whenever a prejudice based exemption is relied upon (see
Appendix 1 for which exemptions are prejudice based). The results of the prejudice test must be
advised to the applicant as part of the refusal notice or disclosure within 20 working days of
receipt of the request.
The prejudice test effectively weighs up the “harm” which would result from the disclosure and
the likelihood of this harm actually occurring.
In order to withhold the information the outcome of the test should:
• identify the negative consequence of disclosure (which must be significant);
• show a link between the disclosure and the negative consequence actually happening (it
cannot be an unlikely possibility) – you should actually set out the circumstances that the
harm would occur in;
• show that the harm is real, actual or substantive.
If the above cannot be shown then the outcome of the test is to disclose and the information
should be released.
All prejudice tests must be reviewed and approved by the FOI Team prior to a refusal notice
being issued. For the response, you will simply need to advise a prejudice test has been
undertaken, the real harm which would occur from disclosure of the information and the
outcome (to withhold or release the information).

Internal Reviews
435.

If requestor is unhappy with the response they receive to their FOI they can request an internal
review. Typically, this happens when they believe we hold information which hasn’t been
All prejudice tests must be reviewed and approved by the FOI Team prior to a refusal notice
disclosed or when they disagree with an exemption we have applied. An applicant must complete
being issued. For the response, you will simply need to advise a prejudice test has been
MKC’s internal review process before the Information Commissioner (the FOI “regulator”) will
undertaken, the real harm which would occur from disclosure of the information and the
consider a complaint regarding the handling of a FOI by MKC.
outcome (to withhold or release the information).
Note: They do not have to actually request an internal review; any written correspondence
which makes it clear they are unhappy with the FOI response should be considered a request for
an internal review.
Should you ever receive a request for an internal review or an email which suggests that an
applicant is unhappy with their FOI response then you should forward it to the FOI team and
take no further action unless advised to by the FOI team.
All prejudice tests must be reviewed and approved by the FOI Team prior to a refusal notice
being issued. For the response, you will simply need to advise a prejudice test has been
undertaken, the real harm which would occur from disclosure of the information and the
outcome (to withhold or release the information).
16
ICO ComplaintsShould you ever receive a request for an internal review or an email which
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suggests that an applicant is unhappy with their FOI response then you should forward it
to
the FOI team and take no further action unless advised to by the FOI team.

Internal Reviews must be:
• received within 40 working days of the date of the final response to the FOI;
• acknowledged by the FOI team;
• completed within 20 working days of receipt. (In exceptional cases where the request is large
or complex it might be possible to request an extra 20 working days however this is only
possible with the agreement of the FOI team and is rare.);
• carried out by a different individual than completed the initial request and where possible, a
more senior individual;
• impartial overseen by the FOI team;
• considerate of any public interest in the information in question;
• challenging of the original FOI response (willing to amend or reverse previous decisions);
• responded to by the reviewing officer directly.
When conducting an internal review the reviewer should review the original request and
response and any information held and ask themselves the following questions:
• Was the request handled under the correct legislation? (The FOI team can help with this)
• Was the request responded to on time (within 20 working days)?
• If applicable, were the exemptions correctly applied / appropriate? (See Appendix 1 for
details of exemptions).
• If applicable, was the public interest test and / or prejudice test correctly applied and did the
response include details of the test and its conclusions? (See earlier sections for details on
public interests tests and prejudice tests).
• Did the response fully explain what information was provided/withheld or not held?
• Did the response answer the actual request?
If the reviewer finds that the complaint is upheld (such that something could or should have
been done differently) then their response should include:
• Confirmation of if the request was handled under the correct legislation (and what legislation
that was);
• That the complaint is upheld.
• The findings for each part of the complaint in turn.
• The information withheld previously (if applicable).
• What went wrong / what has been learnt / what is being put in place to ensure it doesn’t
happen again.
• An explanation of the reasons for their decision (if not otherwise addressed above).
• Details of how to complain to the ICO if the applicant remains unhappy.
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If the reviewer finds that the complaint is NOT upheld (such that the original FOI response was
correct and there is no change) then their response should include:
•

Confirmation that the request was handled under the correct legislation (FOI).

•

That the complaint is NOT upheld.

•

The findings for each part of the complaint in turn.

•

Reiteration of the original response.

•

What has been learnt (if applicable).

•

An explanation of the reasons for their decision (if not otherwise addressed above).

•

Details of how to complain to the ICO if the applicant remains unhappy.

ICO Complaints
492.
When

an applicant has exhausted our internal FOI process (completion of a FOI request and
internal review) but they remain unhappy they can make a complaint to the Information
Commissioner’s Office (ICO), effectively the regulator of information requests (amongst other
things).
The FOI team will receive, process and respond to all ICO complaints however they will require
input from the individuals who handled the original FOI and internal review. Primarily this will be
advice on what information was withheld and/or disclosed and why and the reasoning behind the
decisions taken. The FOI team cannot be subject experts on all areas of the Council and therefore
rely on you for this more detailed and request/data specific information.
Typically, the ICO will always try to resolve any complaints informally and so providing
information to the FOI team when asked promptly and being as helpful as possible can help us to
avoid any decision notices (bad things we don’t want).
The ICO will always provide us with a deadline to respond – please respond to any queries
from the FOI team promptly and fully to enable us to respond to the ICO as quickly and as
comprehensively as possible. If we don’t the ICO might take further action against us
(which would be bad!).

Training, Guidance & Other Legislation

573.

Online training is available via the training portal which can be found on the intranet. However, if
you or your team require any further training on the Freedom of Information Act and its
application
then please contact the FOI Team on FOIA@milton-keynes.gov.uk to arrange a chat
Training, Guidance & Other LegislationThe ICO will always provide us with a deadline to
or respond
our attendance
a team meeting.
– pleaseatrespond
to any queries from the FOI team promptly and fully to enable us
to respond
to the
quickly
and as
as possible.
If webe
don’t
the ICO
Further
guidance
andICO
in as
depth
guides
forcomprehensively
each part of the
Act can also
found
on the
might takewebsite
further action
against us (which would be bad!).
Information Commissioner’s
https://ico.org.uk/for-organisations/guide-to-freedom-ofinformation/.
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The following legislation which is relevant to the FOI Act might also be helpful:
• The Data Protection Act 2018
• UK General Data Protection Regulations 2018
• The Environmental Information Regulations 2004
• The Freedom of Information and Data Protection (Limit and Fees Regulations) 2004.

BUT if in doubt contact the FOI team for assistance – a quick chat with
us could potentially save you hours of work or searching for answers!
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Information intended for
future publication

Research

Information supplied by, or
relating to, bodies dealing
with security matters

National security

Certificates under ss. 23 and
24: supplementary
provisions

Defence

International relations

Relations within the United
Kingdom

22 *

22A

23

24

25

26

27

28

The Economy

Information accessible by
other means

21

29

Exemption.

Sec.

X

X

X

X

Class

Appendix 1 – FOI Exemptions

X

X

X

X

X

Prejudice

N/A

X

X

Absolute

X

X

X

X

X

X

X

Qualified

Unlikely to ever be applicable to MKC.

Unlikely to ever be applicable to MKC.

Unlikely to ever be applicable to MKC.

Unlikely to ever be applicable to MKC.

Unlikely to ever be applicable to MKC.

Unlikely to ever be applicable to MKC.

Unlikely to ever be applicable to MKC.

Unlikely to ever be applicable to MKC.
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Applies if the information will definitely be published in future – although an
exact publication date need not be known. Cannot be applied to all draft
information – only that which will be published. Need to consider if
document is likely to change prior to publication, if not then less argument
for applying this exemption.

Applies if the information is accessible by other means to the applicant.
Note if the applicant is unable to access the web a webpage would not be
considered accessible, similarly if the information was on show at the office
but the applicant lived in Scotland the information would not be considered
accessible. Exemption cannot be applied if the information is only available
to view.

Notes
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Investigations and
proceedings (conducted by
the Local Authority)

Law enforcement

Court records

Audit functions

Parliamentary privilege

Formulation of government
policy

Prejudice to effective
conduct of public affairs

Communications with Her
Majesty

Health & safety

Environmental information

30 *

31 *

32 *

33

34

35

36

37

38 *

39

40(2) * Personal information – of
some other than the
requester

40(1) * Personal information - Own

Exemption.

Sec.

X

X

X

X

X

X

Class

X

X

X

X

X

X

Prejudice

X

X

X

X

Absolute

X

X

X

X

X

X

X

X

Qualified

21

Applies to the personal information of anyone other than the applicant
where it would breach the data protection principles to release the
information. Only applies to information regarding living individuals.
Information relating to Councillors or officers acting in their official capacity

If the information is the personal information of the applicant then it does
not need to be provided. They should be directed to complete a Subject
Access Request.

In practice this exemption is never applied as we just process the request
under Environmental Information Regulations 2004.

Applies to information which if disclosed would or would be likely to
endanger anyone’s physical or mental health & safety.

Unlikely to ever be applicable to MKC.

Unlikely to ever be applicable to MKC.

Unlikely to ever be applicable to MKC.

Unlikely to ever be applicable to MKC.

Unlikely to ever be applicable to MKC.

Applies only to a document created or used as part of legal proceedings
including an inquiry, inquest or arbitration.

Applies to information which would prejudice or would be likely to prejudice
various law enforcement purposes and does not fall under Section 30
exemption (above). It also protects other regulatory functions such as health
& safety.

Applies to a specific category of information held for the purposes of
criminal investigations. Can also be applied to information obtained in
certain other types of investigations – if obtained from a confidential source.

Notes

(117)

Information provided in
confidence

Legal professional privilege

Commercial interests

Prohibitions on disclosure

41 *

42 *

43 *

44 *

X

X

Class

X

X

Prejudice

X

X

Absolute

X

X

Qualified

Applies to information where disclosure is prohibited under law or would
constitute contempt of court.

22

43(1) = trade secrets
43(2) = prejudice to commercial interests
Must be able to evidence the prejudice and that it “would” or “would be
likely” to be caused by disclosure. Prejudice test should be applied.
A commercial interest is a person’s ability to participate competitively in a
commercial activity.
Closely linked to a Section 41 exemption (as above) but would need to show
the information has the necessary level of confidence.
As a rule commercial interests diminish over time and so the age of the
information is a key factor with this exemption.

Applies to information subject to “legal professional privilege” – between
client and their legal professional (including in house counsel) for the
purposes of obtaining legal advice or for ongoing or proposed legal action.
Ensures a “safe space” so a client can speak frankly with their legal counsel.

Applies to information received from someone else and where disclosure
would constitute a breach of confidence that is actionable through the
courts. A document marked “confidential” is not sufficient to engage this
exemption.

should be disclosed. MKC will not release the names or contact details of
colleagues below the level of Heads of Service in response to an information
request.

Notes

Exemptions where the duty to confirm or deny does not arise in relation to information which is (or if it were held by the public authority would
be) exempt information by that exemption are marked with a *. Contact the FOI team if you are unsure if you must confirm if the information is
held.

Exemption.

Sec.

Freedom of Information Team
FOIA@milton-keynes.gov.uk
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APPENDIX K

Environmental Information Regulations 2004
Internal Guidance
Date Issued: June 2021
Prepared by: Corporate Information Officer
Approved by: Information Governance Board
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Introduction
The Environmental Information Regulations (EIR) 2004 came into effect on 1 January 2005 and
mean that anyone can make a request for information held by or on behalf of Milton Keynes
Council (MKC) as long as it clearly describes the information requested.
The Council then has 20 working days to respond (although if the request is large or complex it
might be possible to extend this to 40 working days).
This guide is designed to guide you through processing an EIR request – it cannot however advise
for all possible eventualities and therefore if you come across something not included in this guide
always contact the FOI Team who can offer more specific advice.
LO = Liaison Officer

ICO = Information Commissioner’s Office

FOI = Freedom of Information Act 2000

EIR = Environmental Information Regulations 2004

Roles and responsibilities
The responsibility for compliance with EIR sits with the Information Governance Team (or more
specifically the FOI team) as well as “Liaison Officers” within the service areas as follows:
• The Corporate Information Officer is responsible for logging, acknowledging, assigning,

monitoring and ensuring responses within MKC’s statutory obligations on a daily basis.
• Where issues arise the Information Governance Officer is the first stage for escalation and the

Head of Customer Services and Data Insight is the second stage.
• Liaison Officers re responsible for compiling the information from the various teams/officers in

their service areas within the statutory timeframe. In some cases, Liaison Officers are
responsible for sending responses and in others this falls to the FOI team – the FOI Team will
advise who should send the response when they contact you. Full details of the responsibilities
of Liaison Officers are detailed within the IG Liaison Officer guide found on the intranet.

Receipt of a Request
Upon receipt of a new request the FOI team will:
• Review the request to see if it is a valid request and how

it should be processed.
• Log and acknowledge the request on our Firmstep system

producing a reference number.

If you receive a request
from the public you
should forward it to the
FOI team immediately at
FOIA@miltonkeyes.gov.uk to be
processed.

Receipt of a RequestIf you

receive a request from the
public and are not part
of
(121)
the Information
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Personal Information
The FOI team will do their best to filter out requests for personal data under FOI however inevitably
some will slip through. If you receive a request which you believe contains a request for personal
information, either of the applicant or a third party, or if personal data would be part of the
disclosure you should contact the FOI team before proceeding.
As a general rule we would advise the following, although there can be exceptions and so you
should always seek FOI Team Approval before responding:
• Requests for / disclosures which contain the requesters own personal data – direct requestor
to complete a Subject Access Request.
• Requests for / disclosures which contain the personal data of anyone but the applicant – apply
an exception to the information under Regulation 13 (See Appendix 1 for table of exceptions).
• Requests for specific names, salary bands or qualifications etc. of colleagues below the “level”
of Head of Service - apply an exception to the information under Regulation 13 (See Appendix
1 for table of exceptions).
• Requests for specific names, salary bands and job titles etc. of colleagues above the “level” of
Head of Service – generally we would release but it is best to confirm with the FOI Team.
• Requests where the disclosure contains information on less than 5 individuals - apply an
exception to the information under Regulation 13 (See Appendix 1 for table of exceptions) as
the number is low enough to potentially identify an individual.
FOI Team Approval is required for any EIR disclosure where personal data has been considered.

Requests from the Media
1.If a request is received from a media source such as the BBC or Guardian then the final response
must be approved by the Head of Communications prior to sending.

Handling an EIR Request
All EIR requests must be responded to within 20 working days of receipt; unless they are
particularly large then it might be possible to extend this to 40 working days. You must have the
approval of the FOI Team for this.
When you received a new request you should ask yourself a number of questions which will guide
you through processing the request and are explained further in the process flow overleaf and in
the following pages:
•
•
•
•
•

Is the request clear? Is clarification required?
Is the information held?
Am I happy to provide all of the information requested?
Do I believe the request is too large to reasonably be expected to comply with?
Do I believe an exception applies?
4
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The process flow on the next page shows how all of these questions fit together – clicking
on the relevant boxes will provide further information.
If you receive a FOI which you don’t think is for you then please inform
the FOI team immediately so it can be reassigned.

If you receive a FOI which you don’t think is for you then please inform the FOI team
immediately so it can be reassigned.

If you receive a FOI which you don’t think is for you then please inform the FOI team
immediately so it can be reassigned.

If you receive a FOI which you don’t think is for you then please inform the FOI team
immediately so it can be reassigned.

If you receive a FOI which you don’t think is for you then please inform the FOI team
immediately so it can be reassigned.

If you receive a FOI which you don’t think is for you then please inform the FOI team
immediately so it can be reassigned.

5
If you receive a FOI which you don’t think is for you then please inform the FOI team
immediately so it can be reassigned.
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I’ve received an information request from the FOI team – what do I do now?
The below process flow offers a guide to the overall process only and should be read in
conjunction with the guidance on the following pages – it is possible to navigate to the relevant
pages by clicking on the relevant question box.
If you are a Firmstep user then you should issue responses via Firmstep.
If you are NOT a Firmstep user then all information should be sent to the FOI team as usual.
Information request
received from the FOI team.

If in doubt always
contact the FOI Team
immediately

You should NEVER
disclose personal
information under EIR
No
Is clarification required on
all or part of the request?

Is request clear?
1
Yes

If in doubt always
Issue contact
a refusal the
notice
soon as
FOIasTeam
possible and
within 20 working
immediately

No

Is the information held?

days of receiving the request.

Yes

If in doubt always
Respond
to the
to
contact
theapplicant
FOI Team
provide the information no later
immediately

Yes

than 20 working days from
receipt of the request.

If in doubt always
contact
FOI Team
Contact
the the
FOI team
with
immediately
details of why you believe the
request is too large to
reasonably be complied with
and how
thedoubt
request
could be
If in
always
refined
withinthe
5 working
days
contact
FOI Team
of receiving
the
request.
immediately
FOI Team Approval Required

If inthe
doubt
always
Contact
FOI team
with
contact
the
FOI
Team
details of why you believe
an
immediately
exception applies, what part of
the request it applies to and if
known, what exception you
intendIfto
on, always
within 10
inrely
doubt
working
days
of
receiving
the
contact the FOI Team
request.
immediately
FOI Team Approval Required
If in doubt always
contact the FOI Team
immediately

If in doubt always

Are you happy to provide all
of the information
requested?

Contact the
applicant to
request
clarifications
within 5
working days
of receiving the
request.

No
Yes

Do you believe the request is
too large to reasonably be
expected to comply with?
No

Yes

Do you believe exceptions
apply to some or all of the
information? (See Appendix
1 for a list of exceptions)

No
Contact the FOI team as it is not
clear why you are not happy to
release the requested
information.

Part

All

Yes

Contact the
applicant to
request
clarifications
within 5 working
days of receiving
the request.
You must respond
to all parts of the
request which do
not require
clarification by the
original deadline.

Clarification received?
No
If no clarification is
received within 40
working days the
case is closed.

If the request is from a media
source (e.g. the BBC) the
response MUST be approved
by the Head of
Communications before
sending.

If the request is from a media
source (e.g. the BBC) the
(124)
response MUST be approved
by the Head of
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For Sections 7 to 11:
Green boxes indicate to proceed through the process flow.
Red boxes indicate a response needs to be sent to the applicant / advised to the FOI Team.

Unclear Requests
If clarification is NOT required (the request is clear) …
We should continue to process the request, asking the remaining questions. Return to process
flow.
If you need to make assumptions of what information is being requested (e.g. where a specific
time period hasn’t been requested so you assume 2 years will be enough) then the request is
not clear and you will need to request clarification (red box below). The duty is on us to
clarify.

If clarification is required (the request is unclear) …
If a request is unclear it is our duty to clarify it with the applicant and so we will need to contact
the applicant and request clarification. We should do this ideally within 5 working days [but no
later than 20 working days] from the date of receipt of the request.
It is not appropriate to ask the applicant to clarify their motives – EIR is applicant blind and is
about the release of information to anyone and everyone.
Requesting clarification effectively “stops the clock” on the parts of the request requiring
clarification however as soon as clarification is received the clock immediately restarts. You
should request clarification as soon as possible as the number of working days you take to
request clarification will be deducted from the 20 working days you have to respond once
clarification is received. (E.g. if you take 5 working days to request clarification you will have 15
working days to respond once clarification is received BUT if you take 10 working days to
request clarification you will only have 10 working days to respond once clarification is
received.)
The next steps will depend on if you need clarification on all or part of the request ….
If clarification is required in order to respond to all of the request …
• We need to contact the applicant ideally within 5 working days [but no later than 20
working days] of receiving the request. This should include:
o Confirmation that we cannot process their request without clarification on some points.
o What we need clarification on (be specific) – it is okay to offer your assumptions of what
is meant and ask them to clarify if this is correct.
o Confirmation that they have 40 working days to provide the requested clarification and
if we do not hear from them within that time their request will be automatically closed.
7
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o The right to apply to the ICO (including the ICO’s contact details).
If clarification is required in order to respond to only part of the request
• We need to contact the applicant ideally within 5 working days [but no later than 20
working days] of receiving the request. This should include:
o Confirmation that we cannot process part of their request without clarification on some
points.
o What we need clarification on (be specific) – it is okay to offer your assumptions of what
is meant and ask them to clarify if this is correct.
o Confirmation that they have 40 working days to provide the requested clarification and if
we do not hear from them within that time we will close the request.
o Confirmation that any parts of the request which do not require clarification will be
responded to within 20 working days of receipt of their request.
o The right to apply to the ICO (including the ICO’s contact details).
You must respond to all parts of the request which do not require clarification within 20
working days of receipt of the original request
Firmstep Users – Send the case back to Triage on Firmstep advising what clarification is needed.
Firmstep will automatically close the case after 40 working days if there is no response and
advise you if a response is received.
Not on Firmstep – Send the information required for the response directly to the FOI team. We
will automatically close the case after 40 working days if there is no response and contact you if
there is.

Information Held
If the information is held…
We should continue to process the request, asking the remaining questions. Information is
deemed to be held if MKC holds it (either because it has produced it or it has received it in an
official capacity) or another person / organisation holds it on behalf of MKC. If you are unsure
you should speak to the FOI Team. Return to process flow.

If the information is NOT held …
We should issue a refusal notice as soon as possible [but no later than 20 working days] of
receiving the request.
The refusal notice will include:
• Reference to the request being processed under EIR.
8
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• That it is a refusal notice in line with Regulation 14.
• That an exception under Regulation 12(4)(a) of EIR applies (see Appendix 1 for details of
exceptions).
• Why the exception applies (in plain English) – the information is not held [and details of any
organisation that might hold it (if known)].
• Details of how to request an internal review and that such a request must be received
within 40 working days.
• The right to apply to the ICO (including the ICO’s contact details).
If only some of the information is not held you should continue with the questions / process
flow and use the above only for the parts of the request not held.
Firmstep Users – Draft a refusal using the above and templates in Firmstep and send for FOI
Team Approval.
Not on Firmstep – Advise the FOI team of the need for a refusal under data not held and details
of any organisation that might hold it (if known).

Withholding Information
If you are NOT happy to provide all of the information requested …
We should continue to process the request, asking the remaining questions. Return to process
flow.

If you are happy to provide all of the information requested …
We should respond to the applicant to provide the information no later than 20 working days
from receipt of the request.
The disclosure correspondence must include:
• Reference to the request being processed under EIR.
• ALL the information requested.
• Details of how to request an internal review and that such a request must be received

within 40 working days.
• The right to apply to the ICO (including the ICO’s contact details).

Firmstep Users – Send responses as above using the templates in Firmstep.
Not on Firmstep – Send the information required for the response directly to the FOI team.

9
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Large Requests
If you believe the request is NOT too large to reasonably be expected to comply
with …
In calculating if the request can be deemed “manifestly unreasonable” or reasonable you can
only take into account:
• Time taken in establishing if the information is held.
• Time taken in locating and retrieving the information.
• Time taken in extracting the relevant information from the document containing it.
“Manifestly unreasonable” is not a defined term but instead depends on the burden which
complying with the request would put on the Council. A request would have to be very
substantial to be deemed manifestly unreasonable. If you are unsure contact the FOI Team.
At this point in the process flow you have concluded that the information is held, is not
published, the request is not too large to be complied with but you’re not happy for it to be
released in full. We should therefore continue to process the request, asking the remaining
questions. Return to process flow.

If you believe the request is too large to reasonably be expected to comply with
…
An EIR request can be considered as “manifestly unreasonable” if the time it takes to comply
with the request would put an “unreasonable” burden on the authority. Unlike under FOI, there
is no set number of hours over which a request would be deemed “manifestly unreasonable”.
When considering if a request is manifestly unreasonable the “serious purpose” of the request
and the public interest in the information also matters.
The FOI team will do their best to filter out these requests however should you receive a
request which you believe is manifestly unreasonable you should contact the FOI team to
determine if a refusal is required.
If a request is deemed “manifestly unreasonable” we should initially send a request to the
applicant to refine their request ideally within 5 working days [but no later than 20 working
days] of receiving the request. If you believe that the request cannot be refined then you can
skip these bullet points and go straight to if they advise they are not willing to refine. This
response should include:
• Reference to the request being processed under EIR.
• Reference to the fact that we believe the request is manifestly unreasonable in line with
Regulation 12(4)(b) of EIR (see Appendix 1 for details of exceptions).
• Why we believe it is manifestly unreasonable (in plain English) – specific to the information
request.
• Details of how we believe their request could be refined and a request for refinement.
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• Confirmation that they have 40 working days to refine their request. If a refined request is
not requested within that time we will close the request and they will need to submit a new
one.
• Details of how to request an internal review and that such a request must be received
within 40 working days.
• The right to apply to the ICO (including the ICO’s contact details).
Should they advise they are not be willing to refine their request then we will issue a refusal
notice ideally within 5 working days [but no later than 20 working days] of receiving their
response.
The refusal notice will include:
• Reference to the request being processed under EIR.
• The fact that it is a refusal notice in line with Regulation 14.
• That an exception under Regulation 12(4)(b) of EIR. (See Appendix 1 for details of
exceptions).
• Why the exception applies (in plain English) – specific to the information request.
• Details of how the public interest test has been applied (and details of the conclusion of the
test) (see later section on public interests tests and what they are).
• Details of how to request an internal review and that such a request must be received
within 40 working days.
• The right to apply to the ICO (including the ICO’s contact details).
Firmstep Users – Draft a responses using the above and templates in Firmstep and send for FOI
Team Approval.
Not on Firmstep – Contact the FOI team to advise you believe the request cannot be complied
with within the appropriate limit and providing the above require information.

Exceptions
If you believe NO exceptions apply …
At this point in the process flow you have concluded that the information is held, is not
published, the request is not too large to comply with and no exceptions apply but you’re not
happy for it to be released in full.
You should therefore contact the FOI team as it is not clear why you are not releasing this
information.
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If you believe an exception applies / the information should NOT be released …
At this point in the process flow you have concluded that the information is held, is not
published and the request is not too large to comply with but that you’re not happy to release
the information and believe an exception may apply. We therefore need to assess if it would be
appropriate to apply an exception and issue a refusal to disclose the information.
The FOI Team must approve any use of an exception and will need to know:
• What part of the request you are seeking to withhold information for (all or part).
• What exception you are seeking to rely on and why (if you don’t know the exception then
just explain to the FOI Team why you think the information should not be released and they
can guide you).
• If redactions are needed in a disclosure (to remove exempt information) then these should
be marked and sent to the FOI Team for approval no later than a minimum of 2 working
days for disclosures under 50 pages or 4 working days for disclosures over 50 pages). If you
are unsure how to mark redactions or do not have the software then please advise the FOI
Team who can assist you.
You must respond to any part of the request which is not exempt within the 20 working day
deadline also.
There are a number of exceptions which we can apply to withhold information and they are
detailed within Appendix 1 and Regulation 12 of the Environmental Information Regulations. It
is possible to apply more than one exception, if applicable to the request.
Under EIR a Public Interest Test should be undertaken when relying on any exception (see later
section on public interest tests and what they are).
The refusal notice should be sent ideally within 10 working days [but no later than 20 working
days] of receiving the request.
When relying on an exception the refusal notice must include:
• Reference to the request being processed under EIR.
• That it is a refusal notice in line with Regulation 14.
• The exception(s) being relied upon (see Appendix 1 for details of exceptions).
• Why the exception(s) applies (in plain English) – specific to the information request.

• Details of how the public interest test has been applied and details of the conclusion of the
test (see later section on public interest tests and what they are).
• Details of how to request an internal review and that such a request must be received
within 40 working days.
• The right to apply to the ICO (including the ICO’s contact details).
Firmstep Users – Draft a refusal using the above and templates in Firmstep and send for FOI
Team Approval.
Not on Firmstep – Contact the FOI team to advise you believe the information cannot be
released and providing the above require information.
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Consultation with third parties
2.

There are some cases where it would be appropriate for MKC to consult a third party for their
views on if information should be released, typically this will be in situations where an exception
is possible (otherwise the information would have to be released anyway).
Cases where consultation might be considered best practice include:
• If there is a doubt about whether a breach of confidence is likely to be actionable.
• Where it is necessary to confirm the confidentiality of information for the third party.
It is MKC’s policy to try to consult third parties which may be affected by disclosure prior to
disclosing the information. You cannot request more time to consult with third parties and so
you should aim to consult with them as soon as possible and ensure that any deadline for their
response is at least 5 working days prior to the EIR deadline. You should also confirm that if we
do not hear from them we will assume they are happy for the information to be released.
We are not required to follow the advice / views of third parties and MKC should make a
decision on what to disclose and/or withhold based on the information, the strength of the
exception and the public interest in the information. If challenged it is MKC that will have to
evidence the decision and to state that a third party objected to the release is not sufficient.

Public Interests Tests
3.

Public interest tests must be undertaken whenever an exception is relied upon (see Appendix 1
for list of exceptions). The results of the public interest test must be advised to the applicant as
part of the refusal notice or disclosure within 20 working days of receipt of the request.
The public interest test effectively weighs up if it is in the public interest to withhold or disclose
the information. The public interest is not the same as the interests of the public – just because
information is interesting to one person does not mean it is in the public interest to release it.
The test:
• is time based and should be considered as if it was the day the request was received;
• cannot be affected by consultation with any third parties – only MKC can conduct the test;
• must be unbiased;
• must balance the arguments in favour of disclosure against those in favour of withholding –
those arguments must be specific to the information / request;
• is weighted towards disclosure as being in the public interest – meaning any arguments to
withhold must be even stronger.
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If the arguments in favour of disclosing outweigh the arguments in favour of withholding then
you must disclose the information.
If the arguments in favour of disclosing do NOT outweigh the arguments in favour of
withholding then you are not obligated to disclose the information (but still can).
All public interest tests must be reviewed and approved by the FOI Team prior to a refusal
notice being issued. For the response, you will simply need to advise a public interest test
has been undertaken, the arguments for and against disclosure and the outcome (to
withhold or release the information).
Typical arguments in favour of disclosure include:
• accountability and transparency of officers or spending of public money;
• reassuring the public;
• allowing others to understand the decisions the Council has made;
• correcting a suspicion of wrong-doing / presenting a “full picture”;
• promoting of good decision making (through accountability);
• more informed debate of the issues under consideration by the Council;
• protection of the environment and ensuring environmental legislation is enforced;
• greater awareness of environmental issues;
• informed public participation in environmental decision making.

Typical arguments in favour of withholding include:
• undermining or prejudicing of an investigation or prosecution of a crime or criminal

proceedings;
• protection / prevention of prejudice of a third party;
• destruction of a “safe space” to have frank discussions;
• that the information does not need to be scrutinised under EIR as it is scrutinised via other

means (e.g. internal audit, scrutiny committees or a regulatory function);
• protection of a specific interest or part of the environment.

The “weight” of each argument will be influenced by:
• the likelihood and severity of harm from disclosure;
• the timing of the applicant / age of the information – older information is generally less

sensitive;
• whether any of the information is already in the public domain.

The identity / private interests of the applicant and the potential for information to be
misunderstood are not relevant to the public interest test.
14
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Internal Reviews
4.

If a requestor is unhappy with the response they receive to their EIR they can request an internal
review. Typically, this is when they believe we hold information which hasn’t been disclosed or
when they disagree with an exception we have applied. An applicant must complete MKC’s
internal review process before the Information Commissioner (the EIR “regulator”) will consider a
complaint regarding the handling of an EIR by MKC.
Note: They do not have to actually request an internal review; any written correspondence
which makes it clear they are unhappy with the EIR response should be considered as a request
for an internal review.
Should you ever receive a request for an internal review or an email which suggests that an
applicant is unhappy with their EIR response then you should forward it to the FOI team and
take no further action unless advised to by the FOI team.
Internal Reviews must be:
• received within 40 working days of the date of the final response to the EIR;
• acknowledged by the FOI team;
• completed within 20 working days of receipt. (In exceptional cases where the request is large
or complex it might be possible to request an extra 20 working days however this is only
possible with the agreement of the FOI team and is rare.);
• carried out by a different individual than completed the initial request and where possible, a
more senior individual;
• impartial and overseen by the FOI team;
• considerate of any public interest in the information in question;
• challenging of the original EIR response (willing to amend or reverse previous decisions);
• responded to by the reviewing officer directly.
When conducting an internal review the reviewer should review the original request and
response and any information held and ask themselves the following questions:
• Was the request handled under the correct legislation? (The FOI team can help with this)
• Was the request responded to on time (usually 20 working days)?
• If applicable, were the exceptions correctly applied / appropriate? (see Appendix 1 for details
of exceptions).
• If applicable, was the public interest test correctly applied and did the response include
details of the public interest test and its conclusions? (see later section on public interest
tests and what they are).
• Did the response fully explain what information was provided/withheld or not held?
• Did the response answer the actual request?
15
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If the reviewer finds that the complaint is upheld (such that something could or should have
been done differently) then their response should include:
• Confirmation of if the request was handled under the correct/incorrect legislation (and what
legislation that was).
• That the complaint is upheld.
• The findings for each part of the complaint in turn.
• The information withheld previously (if applicable).
• What went wrong / what has been learnt / what is being put in place to ensure it doesn’t
happen again.
• An explanation of the reasons for their decision (if not otherwise addressed above).
• Details of how to complain to the ICO if the applicant remains unhappy.
If the reviewer finds that the complaint is NOT upheld (such that the original response was
correct and there is no change) then their response should include:
• Confirmation that the request was handled under the correct legislation (EIR).
• That the complaint is NOT upheld.
• The findings for each part of the complaint in turn.
• Reiteration of the original response.
• What has been learnt (if applicable).
• An explanation of the reasons for their decision (if not otherwise addressed above).
• Details of how to complain to the ICO if the applicant remains unhappy.

ICO Complaints
5.When an applicant has exhausted our internal EIR process (completion of an EIR request and
internal review) but they remain unhappy they can make a complaint to the Information
Commissioner’s Office (ICO), effectively the regulator of information request (amongst other
things).
The FOI team will receive, process and respond to all ICO complaints however they will require
input from the individuals who handled the original EIR and internal review. Primarily this will be
advice on what information was withheld and/or disclosed and why and the reasoning behind the
decisions taken. The FOI team cannot be subject experts on all areas of the Council and therefore
rely on you for this more detailed and request/data specific information.
Typically, the ICO will always try to resolve any complaints informally and so providing
information to the FOI team when asked promptly and being as helpful as possible can help us to
avoid any decision notices (bad things we don’t want).
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The ICO will always provide us with a deadline to respond – please respond to any queries
from the FOI team promptly and fully to enable us to respond to the ICO as quickly and as
comprehensively as possible. If we don’t the ICO might take further action against us (which
would be bad!).

Training, Guidance & Other Legislation
6.

Online training is available via the training portal which can be found on the intranet. However, if
you or your team require any further training on the Environmental Information Regulations 2004
and its application then please contact the FOI Team on FOIA@milton-keynes.gov.uk to arrange a
chat or our attendance at a team meeting.
Further guidance and in depth guides for each part of the Regulations can also be found on the
Information Commissioner’s website https://ico.org.uk/for-organisations/guide-to-freedom-ofinformation/.
The following legislation which is relevant to EIR might also be helpful:
• The Data Protection Act 2018
• The General Data Protection Regulations 2018
• The Freedom of Information Act 2000

BUT if in doubt contact the FOI team for assistance – a quick chat with
us could potentially save you hours of work or searching for answers!
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Exception

Personal information of the applicant

Personal information of which the applicant is not
the data subject

Information not held

Manifestly unreasonable

Too general

Exception

Regulation

5(3)

12(3) and
13

12(4)(a)

12(4)(b)

12(4)(c)

Regulation

Class*

X

X

X

Class*

Prejudice*

N/A

N/A

Prejudice*

Notes
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The request is too general and the “burden” placed on the authority to
comply with it is large. Similar to clarifying requests under FOI - MKC should
ask the applicant to refine the request to specifically what they are looking
for, in line with our obligations under Regulation 9 before issuing a refusal.
In reality this exception would only ever be applied if a refusal was issued if
the applicant refused to refine their request after we have asked.

An EIR request can be considered as “manifestly unreasonable” if the time it
takes to comply with the request would put an “unreasonable” burden on
the authority. Unlike under FOI, there is no set number of hours over which
a request would be deemed “manifestly unreasonable”. When considering if
a request is manifestly unreasonable the “serious purpose” of the request
and the public interest in the information also matters.

MKC does not hold the information requested and it is not held by another
individual/organisation on behalf of MKC.

Applies to the personal information of anyone other than the applicant
where it would breach the data protection principles to release the
information. Only applies to information regarding living individuals.
Information relating to Councillors or officers acting in their official capacity
should be disclosed. MKC will not release the name or contact details of
colleagues below the level of Heads of Service in response to an information
request.

If the information is the personal information of the applicant then they
should be directed to complete a Subject Access Request.

Notes

A Public Interest Test MUST be carried out when relying on any exception.

Appendix 1 – EIR Exceptions

(137)

Exception

Material in the course of completion / unfinished
documents / incomplete data

Internal communications

International relations, defence, national security
of public safety

Course of justice

Intellectual property rights

Regulation

12(4)(d)

12(4)(e)

12(5)(a)

12(5)(b)

12(5)(c)

X

X

Class*

X

X

X

Prejudice*

We do not have to release information if to do so would breach intellectual
property rights.
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Information can be considered under this exception if its release would
prejudice the ability of a person to receive a fair trial or the ability of a public
authority to conduct an inquiry of a criminal or disciplinary nature.

Provides exception for information relating to international relations,
defence, national security or public safety. In reality this rarely applies to
information held by MKC, although things like emergency plans might be
covered. Under this exception It is possible to respond to a request by
neither confirming nor denying if the information exists and is held by MKC
if to provide such confirmation or denial would involve the disclosure of
information which would adversely affect any of the above and would not
be in the public interest.

Allows the withholding of internal communications – this only covers
communications between MKC officers where it has not been shared with a
third party (e.g. email trails are no longer internal if at any point a third party
is copied in). It is in place to provide a “safe space” for “frank discussions”
without fear of disclosure, primarily for policy making.

The request relates to material which is still in the course of completion, to
unfinished documents or to incomplete data. The chance of the final version
differing from the draft version is a key consideration. If the document is
unlikely to change substantially from draft to final version then the ICO will
view it as finalised and a document which should be released. If it is not MKC
who will publish the final document we must advise who will as part of our
response.

Notes
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Confidentiality of proceedings

Confidentiality of commercial or industrial
information

Interests of the person providing the information
(where not compelled to)

Protection of the environment the information
relates to

Emissions

12(5)(d)

12(5)(e)

12(5)(f)

12(5)(g)

12(9)

Class*

N/A

X

X

X

X

Prejudice*
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Where the information relates to information on emissions then exceptions
under Regulations 12(5)(d) to 12(5)(g) cannot be relied upon.

Disclosure would prejudice the protection of the environment to which the
information relates.

Covers information that was provided to MKC by an individual who was not
(and could not be put under) any legal obligation to supply it to us and
would not consent to its disclosure or in circumstances which MKC are not
entitled to disclose it apart from in line with these Regulations. This
exception effectively protects any voluntary disclosure of information to
MKC e.g. in the case of whistleblowing.

Releasing the information would prejudice the confidentiality of commercial
or industrial information where such confidentiality is provided by law to
protect a legitimate economic interest. A confidentiality clause in a contract
is not sufficient to apply this exception.

Information can be considered under this exception if its release would
prejudice the confidentiality of the proceedings of us or any other public
authority where such confidentiality is provided by law. “Proceedings”
covers a range of investigatory, regulatory and other activities as long as
they are carried out according to a statutory scheme.

Notes

*Class based exceptions depend on the “type” of document. Prejudice based exceptions depend on the “harm” the disclosure would cause.

Exception

Regulation

Freedom of Information Team
FOIA@milton-keynes.gov.uk
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APPENDIX L

Identifying and Filing Records
What is a record?
A record is any material that documents or supports the administrative, fiscal, legal and business
transactions of the organisation. Examples of records include, but are not limited to:• Policy papers and recommendations
• Minutes of meetings
• Decision Papers
• Memoranda
• Correspondence
• Images
• Audio or video recordings
• Material that is received from external sources and used for research or official business
• Supporting material such as substantive drafts, annotated documents, raw data, notes of
telephone conversations and meetings
The following checklist has been designed to help you determine whether or not an item should
be treated as a record. If the answer to any of these questions is ‘Yes’ then the item is a record
and should be treated in line the corporate records management processes and procedures.
Is it a record checklist

Y/N

Was it made or received in the course of official business?
Does it document a function of the authority?
Does it document an action taken?
Does it document a decision made?
Does it document the formulation of a policy?
Does it document a decision making process?
Does it document a change to organisational policy or procedure?
Does it have financial implications?
Does it have legal implications?
Is it required for the operation or administration of normal business processes?
Does it need to be approved by another individual or body?
Does it need to be reported to another individual or body?
Does it set a precedent?
Is it governed by legislation?
Does it affect or protect the rights and entitlements of citizens?
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Document Title
Who is responsible for filing records?

• Any officer that creates a record is responsible for ensuring that it is filed in an official records
keeping system i.e. Corporate L: Drive or cloud storage on Sharepoint or in line of business
systems.
• Any officer who receives a record from outside the authority is responsible for ensuring that it
is filed in an official records keeping system i.e. Corporate L: Drive or cloud storage on
Sharepoint or in line of business systems.
• If you receive a record from another officer in the authority you should check with the author
that it has been filed appropriately. If you wish to file a copy it should be kept on official
records keeping system i.e. Corporate L: Drive or cloud storage on Sharepoint or in line of
business systems and named and dated appropriately. Please bare in mind that access to the
filing locations may be restricted (e.g. L:Drive) and therefore an alternative location may need
to be sought.
The following diagram will help you to determine whether or not it is your responsibility to file
the record:

Identifying and Filing Records

(141)

19 July 2021

5.

4.

3.

2.

1.

AGENDA
ITEM
NUMBER

There was no other business to discuss.

Any Other Business

Future meetings dates would be confirmed as soon as possible.

Future Meetings of the Planning Group

That officers include updates on performance information on MK Connect, Highways and
Planning Enforcement as part of the Quarter 1 Performance Report.
That the item on Information Governance is scheduled to be reconsidered at this meeting.

Scrutiny Management Committee – 1 September 2021

The outcomes were noted.

Outcomes from Scrutiny Management Committee – 8 June 2021

None

Apologies

SUBJECT AND RESOLUTION

-

Committee Services
Manager

Committee Services
Manager

-

-

PERSON
RESPONSIBLE FOR
ACTION

SCRUTINY MANAGEMENT COMMITTEE PLANNING GROUP – 19 July 2021

ITEM
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