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1.0

Recommendation

1.1

It is recommended that the Committee note the contents of this report and support the
proposed actions and timescales as set out in section 5.0.

2.0

Introduction

2.1

This report provides an update, as requested by DCC, on enforcement matters relating to Pink
Punters. It should be read with reference to the report presented to the Committee on 3 rd June
2021.

3.0

Background

3.1

The resolution of the Committee at the meeting on 3rd June set out the following
actions/observations:
1. Enforcement notices be served in respect of operational breaches of planning control
relating to:
(a) the extension of the eastern wing towards the river and associated works to ground
levels and the riverbank to facilitate this; and
(b) the reprofiling/terracing of the riverbank along the eastern edge of the site along with
creation of hardstanding and erection of barriers/railings atop, and restoration to
former conditions and planting.
2. Officers seek a retrospective application to retain the second-floor extension to the rear of
the north-western elevation and, if such an application is not forthcoming, that the
expediency of taking formal action be agreed in liaison with the Chair and Vice Chairs of the
Committee.

3. It is not expedient to take enforcement action against remaining operational breaches of
planning control observed at the site, noting the likely immunity of these works from formal
action through the passage of time.
4. Should the owner/operator fail to voluntarily resolve the breach of condition 5 of planning
permission ref. 19/01142/FULMMA within 2 months of a written request to do so, a Breach
of Condition Notice (BCN) is served.
5. It is not expedient to take direct action in respect of the structure supporting the banner
sign at the southern entrance.
6. It be noted by the Committee that it was not possible to take formal action against
remaining signage observed at the site (the rainbow signage affixed to the external walkway
and the security kiosk), and the removal of two protected trees at a date unknown,
including the scope for securing replacements.
7. The alleged new structure on the northwest part of the site be investigated and a report be
presented to the Committee setting out the situation and if found in breach what action
was to be taken.
8. A timetable be set out for proposed enforcement actions be prepared and presented to the
Committee.
9. The Highways Department be asked to investigate the location and situation in respect of
the Security Hut and a report be provided to the Committee setting out any action proposed
to be taken if it is found to be on the public highway.
3.2

Of the above, items 1, 2, 4, 7, 8 and 9 require updates to the Committee, which this report looks
to provide.

4.0

Updates
The service of enforcement notices

4.1

Two enforcement notices were served on 7th July 2021 relating to:
1. the extension of the eastern wing towards the river and associated works to ground
levels and the riverbank to facilitate this (enforcement ref. 21/00575/ENF); and
2. the reprofiling/terracing of the riverbank along the eastern edge of the site along with
creation of hardstanding and erection of barriers/railings atop (enforcement ref.
21/00562/ENF).

4.2

Appeals against both of these notices were lodged in August and are under consideration by
the Planning Inspectorate. The appeals are made under grounds (a), that permission should be
granted, and (g), that additional time should be allowed to comply with the notices.

4.3

The outcome of these appeals, proceeding by an exchange of written representations, will be
reported in a future Appeals Update to the Committee. If upheld, officers will monitor
compliance and pursue further action in consultation with legal officers where proportionate
and in the public interest to do so.
Second-floor extension to the rear of the north-western elevation

4.4

Officers wrote to the applicant on 10th June to invite a retrospective application.
Correspondence received on 16th July confirmed that the owners had instructed surveyors to
survey the premises from 27th July for an anticipated three days to assist in submitting
retrospective planning applications for:
▪
▪
▪

the northern elevation additions, as set out in the June report to Committee;
the north-east elevation wall/fence at second floor level; and
submission of details for cycle parking, potentially to be in a different location.

4.5

It was indicated that these applications would arrive in the second half of August. No such
applications have been received.

4.6

It remains the case, as set out in the earlier report, that the north-western extension [Figure 1]
is considered to satisfy relevant planning policies, it being designed appropriately to harmonise
with the existing building and not lead to demonstrable harms to amenity or other relevant
considerations. It is therefore recommended that no further action be taken against this
element. This reflects the delegated arrangement under the second resolution reached in June
and addresses that identified in the first bullet point above. The remaining matters are
discussed further below.
Cycle parking provision (breach of condition 5 of permission ref. 19/01142/FULMMA)

4.7

Officers wrote to the applicant on 10th June to require compliance with condition 5. The
subsequent response on 16th July provided an intent to do so, but observations indicate this
has not subsequently occurred [Figure 2]. Consequently, a Breach of Condition (BCN) notice has
been served.

4.8

The owners have been given 3 months to comply. It is recommended that officers be delegated
authority to progress with other enforcement options, including prosecution, subject to any
other considerations as may be appropriate, should the owner not comply with the terms of
the BCN. Should any application(s) be submitted to amend the details already approved for the
cycle storage, then any further action would be suspended whilst the application(s) is dealt with
under the usual provisions.
New structure on the north-west part of the site

4.9

The structure subject of this resolution was observed in photos and on site to be on the
north/north-east edge of the site. This relates to the addition of vertical supports on the roof
edge to the eastern wing [Figure 3].

4.10

Further site investigations indicate no further works have taken place since June. At the current
time, the supports do not provide further enclosure or provide a further storey to the wing.
They are largely ‘passive’ in a visual sense. Accordingly, it is recommended that no further
action be taken at the present time – these features are not causing demonstrable harm to the
character of the area. Nonetheless, should works recommence in the future, this stance would
not prevent formal action at that time if it were deemed to be proportionate and in the public
interest. It is recommended that delegated powers be exercised by officers, in consultation with
the Chair and Vice Chairs, in this instance, should it arise.
The security hut

4.11

Officers wrote to MKC Highways on 10th June to report the structure sited on the public
highway. At the time of writing, no further update on this matter has been received. As outlined
in the June report, the planning authority is unable to take action to remedy this matter and
the expediency of direct action lies with MKC Highways at this time.
The enforcement notice against the containers

4.12

As reported in June, an appeal had been lodged against the enforcement notice served against
the storage containers at the site [Figure 4]. The Inspector’s decision arrived on 24th August,
allowing the enforcement appeal and quashing the enforcement notice.

4.13

The notice alleged an “unauthorised change of use from sui generis (night club) to mixed sui
generis and B8 open storage use”. Essentially, the storage containers were regarded as a use of
land and not regarded as ancillary to the wider use of the premises at the time the notice was
served.

4.14

The associated planning appeal (relating to application ref. 20/02405/FUL) was dismissed due
to concerns that the design aims of policies D1, D2 and D3 of Plan:MK were not fulfilled,
detracting from the character of the existing building and surrounding area, and because of
conflict with policy D9 which only provides for temporary buildings to meet a demonstrable
short-term need (and the need had not been demonstrated – the Inspector noting “there is
sufficient capacity within the existing on-site storage buildings to accommodate the nightclub’s
props and associated materials currently stored in the containers”). However, the enforcement
appeal was allowed on the basis that there was not a material change in use involved and thus
development had not taken place.

4.15

The Inspector’s conclusion was based on a matter of fact and degree, finding there is only one
main activity at the property – the nightclub use, and the storage use is incidental to this use
and the character of the planning unit has not materially changed.

4.16

Upon review of the enforcement file and available records, and with reference to relevant case
law, it has been determined that the storage containers are operational development due to
their size (double stacked), permanence and degree of physical attachment to one another. In
addition, on the balance of probability, they have not been sited for at least 4 years at the time
of writing – particularly considering that the base upon which they are sited (and subject to the
enforcement notice referred to at paragraph 4.1) was created within this period.

4.17

In light of the above, a fresh enforcement notice has been served seeking removal of the
containers, citing the above policy conflicts, requiring their removal within 6 months.

5.0

A timetable for proposed enforcement actions

5.1

Most of the key actions and recommendations are set out above. Where further action is
required and/or expedient, this can be summarised as follows:
1. The current appeals against the two enforcement notices referenced at paragraph 4.1
are underway. The timescale for a decision on these is uncertain and within the hands
of the Planning Inspectorate. Once decisions are issued, these outcomes will be
reported to the Committee in the first available Appeals Update paper thereafter
(anticipated to be May 2022), and where upheld, further action be taken to ensure
compliance with the notice(s);
2. The period for compliance with the BCN be monitored by officers. If the BCN is complied
with, no further action is necessary. If the notice is not complied with, the officers
proceed to liaise with legal officers to pursue compliance and/other enforcement
options which may include prosecution. If the owner proposes amendments to the cycle
storage as approved, that further formal action be suspended upon receipt of and
pending the outcome of any formal application; and
3. The support structures on the north-east edge of the eastern wing be monitored as and
when possible by officers (e.g. as part of a linked trip in passing, noting that resources
must be used proportionately across the Borough), with any further works observed (or
reported by interested parties) investigated under a fresh enforcement complaint and
any necessary action arising taken in consultation with the Chair and Vice Chairs.

5.2

Finally, it cannot be ignored that considerable Council resource is expended in addressing
planning enforcement matters, with it always possible that formal enforcement action will still
be overcome through a successful appeal, or where the Courts do not find it in the public
interest to prosecute against non-compliance. The constructive way forward is one of
engagement with the owners – to seek a mutual understanding and agreement that future
aspirations for the site be discussed with planning officers through the pre-application
approach and formal approvals be given in advance of carrying out development.

5.3

Informal dialogue indicates that the owners consider the recent history at the site will count
against them in future planning applications. There is therefore adversity to engaging with MKC
on planning matters. It is therefore recommended, as a further action:
4. The Head of Planning write to the owners, notwithstanding the current and proposed
action, to encourage a constructive dialogue to bring forward applications in advance in
the future.

5.4

Where relevant, regard has been had to the public sector equality duty, as required by section
149 of the Equality Act 2010 and to local finance considerations (as far as it is material), as
required by section 70(2) of the Town and Country Planning Act 1990 (as amended), as well as
climate change and human rights legislation (including Article 8 and Article 1 of the First

Protocol regarding the right of respect for a person's private and family life and home, and to
the peaceful enjoyment of possessions).

Annex
Figure 1 (second-floor extension to north-western elevation)

Figure 2 (approved cycle storage location)

Figure 3 (supports on northern edge of eastern wing)

Figure 4 (storage containers)

